
Petition for Review 
FDN-25-0000156-C 
December 5, 2025 

 
 

Petitioner’s Hearing Exhibits 
 

1. Situs Record – 4312 W Laurel St. 
2. Polk Directory Records (1940 – 1976) 
3. Aerial – 4300 Block of Laurel St. (showing pre-1963 construction dates) 
4. 1951 Zoning Map  
5. Caselaw 
6. Powerpoint Presentation 

 



K:\P&D Land Development Coordination\Zoning Letters\Formal Decision\2025\FDN-25-156 4312 W Laurel St (NCU) RS-50\FDN25-156.docx 

Exhibit A 
 

 
 
  



































































0
125

250
62.5

ft

H
illsborough C

ounty P
roperty A

ppraiser
This m

ap is for assessm
ent purposes only.  

It is not a survey.
2025 A

erials

Bob Henriquez, CFA

D
ecem

ber 4, 2025

 

1959

1960

1961

1962

1952

1940

1961

1940

1962

1962





| About LexisNexis | Privacy Policy | Terms & Conditions | Copyright © 2025 LexisNexis

User Name: ashleyp@jpfirm.com

Date and Time: Thursday, December 4, 2025 2:52 PM EST

Job Number: 269838632

Documents (6)

1. Mandelstam v. City Com. of South Miami

Client/Matter: -None-

2. Largo v. Imperial Homes Corp.

Client/Matter: -None-

3. Hollywood Beach Hotel Co. v. Hollywood

Client/Matter: -None-

4. Persaud Props. FL Invs., LLC v. Town of Fort Myers Beach

Client/Matter: -None-

5. City of Miami Beach v. Clevelander Ocean, L.P.

Client/Matter: -None-

6. Smith v. Clearwater

Client/Matter: -None-



  Last updated  December 03, 2025   03:50:23 pm GMT

Mandelstam v. City Com. of South Miami

Court of Appeal of Florida, Third District

November 1, 1988, Filed 

Case No. 88-651

Reporter
539 So. 2d 1139 *; 1988 Fla. App. LEXIS 4783 **; 13 Fla. L. Weekly 2423

ROD and CAROL MANDELSTAM, VIOLET L. WILSON, 
and JOHN and VIRGINIA SHARP, Petitioners, v. THE 
CITY COMMISSION OF THE CITY OF SOUTH MIAMI, 
FLORIDA, Respondent

Subsequent History:   [**1]  Review Denied May 17, 
1989.  

Prior History:  On Petition for Writ of Certiorari to the 
Appellate Division of the Circuit Court for Dade County, 
Robert P. Kaye, Steven D. Robinson, and Allen 
Kornblum, Judges.  

Core Terms

circuit court, zoning ordinance, special use permit, 
appellate division, Dictionary, terms, dictionary meaning, 
writ of certiorari, ordinance, schools, Zoning, planned 
development, strict construction, deny a permit, 
permitted use, derogation, gymnastics, directing, 
inserted, words

Case Summary

Procedural Posture
Petitioners sought a writ of certiorari from a decision of 
the Circuit Court for Dade County (Florida) affirming the 
denial of a special use permit by respondent city to build 
a gymnastics school.

Overview
Petitioners applied to respondent city for a special use 
permit to build a children's gymnastics school. The area 
was zoned for single family residences, but the zoning 
ordinance provided that public and private schools were 
permitted uses. Respondent city denied petitioners' 
request and stated that petitioners' school was not 
permitted and was a commercial use incompatible with 
the existing character of the surrounding neighborhood. 
The court granted the writ, quashed the decision of the 

trial court, and held that the term "school" as contained 
in the ordinance should have been given its ordinary, 
dictionary definition. The court held that courts and other 
governmental bodies were prohibited from inserting 
words or phrases into municipal ordinances to express 
intentions that did not appear. The court held that 
nowhere did respondent's code allow only those schools 
which were purely academic. The court held that the 
normal dictionary definitions of "school" encompassed 
petitioners' proposed gymnastics school.

Outcome
The court granted the writ of certiorari, quashed the 
decision below, and held that petitioners were entitled to 
a special use permit to erect their proposed gymnastics 
school as such a school was a permitted use within the 
zoning ordinance.

LexisNexis® Headnotes

Governments > Legislation > Interpretation

HN1[ ]  Legislation, Interpretation

Courts and other governmental bodies are prohibited 
from inserting words or phrases into municipal 
ordinances to express intentions that do not appear.

Business & Corporate Compliance > Real 
Property > Zoning > Ordinances
Real Property Law > Zoning > Ordinances

Governments > Courts > Common Law

Real Property Law > Zoning > General Overview
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HN2[ ]  Zoning, Ordinances

Zoning laws are in derogation of the common law and, 
as a general rule, are subject to strict construction in 
favor of the right of a property owner to the unrestricted 
use of his property.

Counsel: Fine Jacobson Schwartz Nash Block & 
England and Linda Ann Wells and Stanley B. Price, for 
Petitioners. 

John R. Dellagloria, City Attorney, for Respondent.  

Judges: Hubbart, Baskin, and Jorgenson, JJ.  

Opinion by: JORGENSON 

Opinion

 [*1139]  Rod and Carol Mandelstam, Violet Wilson, and 
John and Virginia Sharp petition for a writ of certiorari 
from a decision of the Dade County Circuit Court, 
Appellate Division, which affirmed the denial of a special 
use permit by the City of South Miami. For the reasons 
which follow, we grant the writ of certiorari and quash 
the decision below. 

The Mandelstams, in late 1986, applied to the City of 
South Miami for a special use permit to build a children's 
gymnastics school on Red Road adjacent to Dante 
Fascell Park. The area is zoned RS-3 (single family 
residences). However, section 16-22-1 of the City of 
South Miami's Zoning Ordinance provides that in an RS-
3 zone "schools, public and private," are permitted uses. 
Section 10-1-1.05 of the same ordinance provides [**2]  
that "words and terms not defined herein shall be 
interpreted in accord with their normal dictionary 
meaning." 

The City Commission of the City of South Miami 
unanimously denied the permit, stating that "private 
schools of this character" (emphasis added) were not 
permitted under the zoning ordinance. The Commission 
further stated that the requested use was a "commercial 
use" incompatible with the existing character of the 
surrounding neighborhood. The Commission also 
denied the permit on the ground that the Mandelstams 
failed to satisfy the requirements of the planned 
development section of the zoning ordinance. 

The Mandelstams appealed to the Circuit Court of the 
Eleventh Judicial Circuit, Appellate Division, which held 

that the Mandelstams had satisfied all requirements of 
the planned development section. In affirming the City's 
denial of the special use permit, the appellate division 
relied upon Wadsworth v. Board of Adjustment of 
 [*1140]  Bedminster Township, 11 N.J. Super. 502, 78 
A.2d 619 (1951). The New Jersey court defined a 
school under the terms of a local zoning ordinance as 
an institution which is "purely academic" in character. 
 [**3]  The Mandelstams then sought relief by petitioning 
this court for a writ of certiorari. 1 

 We find that the circuit court departed from the 
essential requirements of the law when it inserted 
additional terms into the City of South Miami's zoning 
ordinance and defined the term "school," which was 
undefined in the ordinance, in derogation of its ordinary 
dictionary meaning. HN1[ ] Courts and other 
governmental bodies are prohibited from inserting words 
or phrases into municipal ordinances to express 
intentions that do not appear.  Rinker Materials Corp. v. 
City of North Miami, 286 So. 2d 552 (Fla. 1973). 
Nowhere does the City's code allow only those schools 
which are purely academic. 2 Neither the City of South 
Miami nor the circuit court could, therefore, narrow the 
scope of the code to deny the Mandelstams a permit.  

 Moreover, the circuit court, ignoring the directive of the 
City's code which required that undefined terms be 
given their normal dictionary meaning, specifically 
rejected Webster's definition [**4]  of a school as "any 
place of discipline or training," and "as a place where 
instruction is imparted to the young." New Webster's 
Encyclopedic Dictionary 751. See also The Random 
House Dictionary of the English Language 1278 (1966) 
("a place, institution, or building where instruction is 
given"); The Oxford English Dictionary 212 (1933) ("an 
institution in which instruction of any kind is given . . . 
often with defining word indicating the special subject 
taught, as dancing, music, riding school"). 3 The normal 
dictionary definitions of "school" encompass the 
Mandelstams' proposed gymnastics school. 

1 The City did not file a cross-petition to challenge that portion 
of the court's decision which found that the Mandelstams 
complied with all requirements of the code.

2 Although the Mandelstams offered evidence that their 
proposed school would offer some academic training to 
preschoolers, such a showing was not required under the 
terms of the code. 

3 In his dissent from the panel opinion, Judge Robinson aptly 
noted that "obviously the city did not mean a school of fish."

539 So. 2d 1139, *1139; 1988 Fla. App. LEXIS 4783, **1
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 Dissenting from the panel opinion of the circuit court, 
Judge Robinson stated that "permitted uses must be 
interpreted broadly, prohibited uses strictly, so that 
doubts are resolved in a property owner's favor." 
Mandelstam v. City Comm'n of the City of South Miami, 
Florida, No. 87-063 AP (Circuit Court of the Eleventh 
Judicial Circuit, Appellate Division, Jan. 11, 1988) 
(Robinson, J., dissenting). HN2[ ] Zoning laws are in 
derogation of the common  [**5]  law and, as a general 
rule, are subject to strict construction in favor of the right 
of a property owner to the unrestricted use of his 
property.  City of Miami Beach v. 100 Lincoln Rd., Inc., 
214 So.2d 39 (Fla. 3d DCA 1968). Strict construction of 
sections 10-1-1.05 and 16-22-1 of the South Miami 
Zoning Ordinance mandates the issuance of a special 
use permit to the Mandelstams. 

We, therefore, grant the writ of certiorari and quash the 
decision of the circuit court with directions to enter an 
order directing the City of South Miami to grant the 
Mandelstams' special use permit. 

Certiorari granted and cause remanded with directions.  

End of Document

539 So. 2d 1139, *1140; 1988 Fla. App. LEXIS 4783, **4
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Largo v. Imperial Homes Corp.

Court of Appeal of Florida, Second District

March 14, 1975 

No. 73-733

Reporter
309 So. 2d 571 *; 1975 Fla. App. LEXIS 14416 **

TOWN OF LARGO, Florida, a Municipal Corporation, et 
al., Appellants, v. IMPERIAL HOMES CORPORATION, 
Appellee

Core Terms

zoning, recommendations, Tract, single family, planner, 
master plan, high-rise, estoppel, rezoning, acre, 
multiple-family, density, notice

Case Summary

Procedural Posture
Appellant municipality sought review of the decision of 
the lower court (Florida), that entered a final judgment 
enjoining it from enforcing restrictive zoning 
requirements to prevent appellee developer from 
building high-rise apartments on certain property.

Overview
When appellee developer purchased property in 
appellant municipality, it was not zoned. After 
discussions with officials, appellant agreed to vote to 
zone the property to multiple family residential. After 
public hearings at which opposition to multiple family 
residential zoning was voiced, appellant voted to zone 
the property single family residential. Appellee filed suit, 
and the trial court ordered appellant enjoined from 
enforcing the zoning regulation. On appeal, the court 
held that equitable estoppel precluded appellant from 
rezoning the property because appellee had spent 
considerable money purchasing the property and 
obtaining architectural drawings and other permits 
needed to proceed with its project. The court found the 
fact that no showing was made that the property was 
unsuitable for the more restrictive zoning was not 
dispositive. The court affirmed the granting of the 
injunction that prohibited appellant from enforcing its 
more restrictive zoning classification on property owned 

by appellee.

Outcome
The court affirmed the judgment enjoining appellant 
municipality from enforcing restrictive zoning conditions 
on land owned by appellee developer, holding that the 
record amply supported the granting of the injunction.

LexisNexis® Headnotes

Environmental Law > Land Use & 
Zoning > Equitable & Statutory Limits

Governments > Local Governments > Claims By & 
Against

Governments > Local Governments > Finance

Business & Corporate Compliance > Real 
Property > Zoning > Regional & State Planning
Real Property Law > Zoning > Regional & State 
Planning

HN1[ ]  Land Use & Zoning, Equitable & Statutory 
Limits

The doctrine of equitable estoppel is applicable to a 
local government exercising its zoning power when a 
property owner relying in good faith upon some act or 
omission of the government has made such a 
substantial change in position or incurred such 
extensive obligations and expenses that it would be 
highly inequitable and unjust to destroy the rights he has 
acquired.

Business & Corporate Compliance > Real 
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Property > Zoning > Regional & State Planning
Real Property Law > Zoning > Regional & State 
Planning

HN2[ ]  Zoning, Regional & State Planning

The mere purchase of land does not create a right to 
rely on existing zoning.

Counsel:  [**1]  Tom R. Moore, Clearwater, for 
Appellants. 

Charlie Luckie, Jr., Macfarlane, Ferguson, Allison & 
Kelly, Tampa, and R. Marlin Smith and Clifford L. 
Weaver, Ross, Hardies, O'Keefe, Babcock & Parsons, 
Chicago, Illinois, for Appellee.  

Judges: Grimes, Judge.  Boardman, Acting C.J., and 
Scheb, J., concur.  

Opinion by: GRIMES 

Opinion

 [*571]  This is an appeal from a final judgment enjoining 
the Town of Largo (Town) from enforcing restrictive 
zoning requirements to prevent Imperial Homes 
Corporation (Imperial) from building high-rise 
apartments on certain property within the city limits.  
Since the lower court ruled against the Town, the facts 
shall be set forth in the light most favorable to Imperial. 

On October 30, 1968, Imperial entered into a contract to 
purchase the twenty-five (25) acre "Trotter Tract" for $ 
200,000.  [*572]  The tract was zoned "UZ" (unzoned) 
which permitted development without restriction.  
Nevertheless, Imperial made the contract of sale 
contingent upon its obtaining zoning which would 
expressly allow a multiple family development. 

Imperial requested the Town to rezone the tract to 
permit multiple family dwellings, including high-rise 
apartments, without limitation [**2]  as to density or 
height.  On December 17, 1968, based on the favorable 
recommendation of the Zoning Commission, the Largo 
Town Commission voted unanimously to approve the 
rezoning. Imperial then purchased the property. 

In 1969, the adjoining sixteen (16) acre "Campbell 
Tract" was offered for sale.  The Campbell Tract was 
zoned "UZ." Imperial contacted the appropriate officials 
of the Town and was told that multiple family 

development was permissible on the Campbell Tract. 
Imperial then purchased the Campbell Tract at a cost of 
$ 110,000. 

In September of 1971, the Town retained a professional 
planner to prepare recommendations for overcoming 
deficiencies in the Largo zoning ordinance and to 
recommend rezoning where appropriate.  Notice that 
public hearings would be held on the rezoning 
recommended by the planner was published on 
November 22, 1971. 

In the meantime, Imperial submitted its detailed master 
plan to the Town engineer on November 15, 1971.  The 
master plan came before the full Town Commission for 
approval on November 23, 1971.  The plan was referred 
back to the Town engineer for review.  According to the 
Town Manager, there was no suggestion in any of the 
discussion [**3]  that the master plan did not comply 
with the ordinances and regulations of the Town as they 
then existed. 

When several residents raised an objection to the 
proposed project at a commission meeting held on 
January 5, 1972, one of the Zoning Board members 
observed that he did not feel the Town could morally 
deny something which had already been given.  On 
January 15, 1972, the Town Commission and the 
Zoning Board held a joint meeting to consider the 
planner's recommendations. The recommendation for 
Imperial's property was that it be zoned "RM-39" (39 
units per acre), the highest density. When Imperial 
agreed to limit its construction to only twenty-four units 
per acre and to use the Campbell Tract only for 
recreational purposes, the majority voted in favor of RM-
39 zoning. 

A public hearing on the proposed zoning ordinance was 
held on March 21, 1972.  At this time, a motion was 
made to change the proposed zoning for Imperial's 
property from RM-39 to RM-21.8 (21.8 units per acre).  
The hearing was continued until April 12, 1972, so that 
Imperial could be given notice of the suggested change.  
At the April 12th meeting, a motion was made to zone 
the property "R-2.5", the most restrictive  [**4]   single 
family zone. The hearing was again continued so that 
Imperial could be given the proper notice. On May 3, 
1972, the Town Commission voted to zone the property 
R-2.5 (2.5 units per acre). 

The trial court found that as a result of the 
representations made to Imperial that the land could be 
used for multiple-family high-rise apartment houses, the 

309 So. 2d 571, *571; 1975 Fla. App. LEXIS 14416, **14416309 So. 2d 571, *571; 1975 Fla. App. LEXIS 14416, **14416
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Town was estopped from denying such use to Imperial. 
The court enjoined the Town from enforcing single 
family zoning classifications on the land and ordered it 
to rezone the property to a classification allowing 
construction of high-rise multiple-family dwellings 
reasonably consistent with the last master plan 
submitted. 

HN1[ ] The doctrine of equitable estoppel is applicable 
to a local government exercising its zoning power when 
a property owner 

(1) relying in good faith 
(2) upon some act or omission of the government 
(3) has made such a substantial change in position 
or incurred such extensive obligations and 
expenses

 

 [*573]  that it would be highly inequitable and unjust to 
destroy the rights he has acquired.  City of Hollywood v. 
Hollywood Beach Hotel Company, Fla.App.4th, 1973, 
283 So.2d 867. See Texas [**5]  Co. v. Town of Miami 
Springs, Fla.1950, 44 So.2d 808; City of Naples v. 
Crans, Fla.App.2d 1974, 292 So.2d 58; City of 
Gainesville v. Bishop, Fla.App.1st, 1965, 174 So.2d 
100. 

The Town asserts that before the doctrine of estoppel 
can be invoked to preclude a municipality from making a 
zoning change, the land owners must have either 
obtained a building permit or made physical changes in 
the land in reliance on the existing zoning. While it is 
likely that one or both circumstances will have occurred 
in most cases where the doctrine is applied, their 
existence cannot be deemed, as it were, a condition 
precedent.  The trial judge put it well in the final 
judgment when he said: 

"Stripped of the legal jargon which lawyers and 
judges have obfuscated it with, the theory of 
estoppel amounts to nothing more than an 
application of the rules of fair play.  One party will 
not be permitted to invite another onto a welcome 
mat and then be permitted to snatch the mat away 
to the detriment of the party induced or permitted to 
stand thereon.  A citizen is entitled to rely on the 
assurances and commitments of a zoning authority 
and if he does, the zoning authority is bound by its 
representations,  [**6]  whether they be in the form 
of words or deeds. . . ."

HN2[ ] The mere purchase of land does not create a 
right to rely on existing zoning. City of Miami Beach v. 
8701 Collins Ave., Fla.1954, 77 So.2d 428. But, there is 
more here.  At Imperial's request, the Town zoned the 
Trotter Tract to a multiple-family classification. At that 
time the Town knew that Imperial planned a multiple-
family high-rise development and that the purchase of 
the land by Imperial was contingent upon obtaining 
multiple-family zoning. With knowledge that Imperial 
would rely thereon, the Town approved the requested 
rezoning. Thereafter, Imperial bought the land and 
commenced the elaborate preparations necessary to 
the construction of a large development.  Its master plan 
might well have been submitted earlier had the Town 
not changed certain setback requirements in 1971 
which necessitated the redrawing of plans.  Not until 
April 12, 1972, did Imperial have any notice that the 
Town officials contemplated a change in the zoning to 
single family. By that time Imperial had spent, or was 
obligated to spend, $ 310,000 for the land and over $ 
69,000 in architectural fees, interest, taxes, sewer 
permits, and [**7]  other direct development costs. 

In point of fact, the Town concedes that there was some 
good faith reliance by Imperial, but claims that the 
reliance was not "substantial" enough to support 
estoppel. Specifically, the Town requests us to consider 
only those expenses made by Imperial prior to 
November 22, 1971, the date of the notice that public 
hearings would be held on the planner's 
recommendations. The Town asks us to determine that 
payments made after that date were not made in good 
faith in that there was "zoning in progress." Had the 
mission of the planner been to recommend zoning 
classifications of lower density for all vacant property in 
Largo, the Town might have a point.  However, the job 
of this planner was primarily to update and revise the 
zoning ordinance to avoid duplication and confusion.  As 
it turned out, the planner's recommendations were in 
harmony with Imperial's master plan, and the Town has 
not refuted Imperial's claim that its land was the only 
parcel upon which the permissible density was reduced. 

Any contention that Imperial should have been alerted 
to the risk of expending further monies when members 
of the community appeared at the November 23,  [**8]  
1971 meeting to object to the proposed high-rise 
construction is set at rest by the case of Sakolsky v. City 
of Coral Gables, Fla.1963, 151 So.2d 433. There, the 
Supreme Court  [*574]  rejected the contention that the 
builder "had good reason to believe" that the official 
mind might change because numerous persons had 

309 So. 2d 571, *572; 1975 Fla. App. LEXIS 14416, **4309 So. 2d 571, *572; 1975 Fla. App. LEXIS 14416, **4
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raised objections at the meeting in which the requests 
were granted and because the city commission 
membership was subject to change in an upcoming 
election.  The court held the builder had a right to rely 
on the actions of the current governing body regardless 
of the existence of public protest.  In the instant case, 
even though the number of protesters increased at 
every subsequent meeting, at all times until April 12, 
1972, the "official mind" of the Town Commission 
continued to reflect the view of permitting Imperial to go 
forward with its construction.  In essence, the Town has 
asked us to rectify what it now considers to have been a 
"mistake" made by its 1968 commission and 
perpetuated thereafter.  This, we cannot do.  The record 
amply supports the findings of the trial court resulting in 
estoppel against the Town. 

As a second ground for the judgment, the court [**9]  
below concluded that single family zoning for the subject 
property was "unreasonable." The parties interpret this 
conclusion to mean that the zoning was not "fairly 
debatable." On this point we agree with the Town that 
the zoning was "fairly debatable." See City of Miami 
Beach v. Lachman, Fla.1953, 71 So.2d 148. There was 
competent opinion given on both sides of the question.  
While the record reflects that the decision to go to single 
family zoning was more the result of public clamor than 
conscientious deliberation by the Town Commission, 
Imperial's property is totally surrounded by single family 
zoning districts, and no showing was made that the 
property is unsuitable for single family development.  
However, in view of our decision regarding estoppel, the 
fact that the zoning could be upheld as fairly debatable 
is of no avail to the Town. 

Lest our decision be misconstrued, we recognize an 
increasing awareness on the part of local governments 
of the growth problems which vitally affect many of the 
communities in Florida.  Therefore, nothing in this 
opinion should be construed as any impediment to the 
efforts of municipalities and other local governmental 
entities which exercise [**10]  zoning authority from 
reducing the density provisions in their zoning 
regulations in an orderly and comprehensive manner, 
provided this is accomplished in the interest of the 
public health, safety and welfare and in a way as not to 
mislead innocent parties who in good faith rely to their 
detriment upon the acts of their governing bodies. 

Affirmed. 

BOARDMAN, Acting C.J., and SCHEB, J., concur.  

End of Document

309 So. 2d 571, *574; 1975 Fla. App. LEXIS 14416, **8309 So. 2d 571, *574; 1975 Fla. App. LEXIS 14416, **8
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Hollywood Beach Hotel Co. v. Hollywood

Supreme Court of Florida

January 21, 1976 

No. 44642

Reporter
329 So. 2d 10 *; 1976 Fla. LEXIS 4285 **

The HOLLYWOOD BEACH HOTEL COMPANY, an 
Ohio Corporation, et al., Petitioners, v. The CITY OF 
HOLLYWOOD, a Municipal Corporation, organized and 
existing under the laws of the State of Florida, 
Respondent

Subsequent History:  [**1]  Rehearing Denied April 13, 
1976.  

Core Terms

Zoning, rezoning, building permit, ordinance, voted, city 
commission, petitioners', site plan, reevaluate, destroy, 
elected, parties, temporary injunction, trial court, 
municipality, equitable, density, build, conditions, ninety-
day, surrender, repeal

Case Summary

Procedural Posture
Petitioners sought review of a decision of the Fourth 
District Court of Appeal (Florida) that reversed the order 
of the trial court issuing a permanent injunction enjoining 
respondent city from enforcing rezoning ordinances 
against petitioners and ordering that respondent return 
the building permit fee paid by petitioners.

Overview
The trial court issued a permanent injunction enjoining 
respondent city from enforcing a density and 
subsequent rezoning ordinances against petitioners and 
ordered that respondent return the building permit fee 
paid by petitioners. The district court reversed and 
remanded. Petitioner sought review. The court affirmed 
in part and reversed in part. The court held that the 
district court improperly reevaluated the evidence and 
substituted its judgment for that of the trial court. The 
court held that the course of inaction chosen by 
respondent and its subsequent arbitrary actions should 

be equated with "unfair dealing." The court held that 
unfair dealing by respondent could serve as the basis 
for the invokement of equitable estoppel. Therefore, the 
court found that the principle of equitable estoppel 
precluded respondent from enacting the disputed 
ordinances. However, the court held that the trial court 
erred in finding that respondent's retention of petitioners' 
permit fee constituted a forfeiture. The court affirmed 
that part of the district court's decision that found that 
the retention of the building permit fee by respondent 
did not constitute a forfeiture.

Outcome
The court affirmed in part and reversed in part. The 
court affirmed the decision of the district court that 
petitioners were not entitled to the return of the building 
permit fee. The court reversed the district court's 
reversal of the permanent injunction enjoining 
respondent from enforcing the rezoning ordinances.

LexisNexis® Headnotes

Civil Procedure > Appeals > Appellate 
Jurisdiction > General Overview

Civil Procedure > Appeals > Standards of Review

HN1[ ]  Appeals, Appellate Jurisdiction

An appellate court cannot reevaluate the evidence and 
substitute its judgment for that of the trial court.

Environmental Law > Land Use & 
Zoning > Equitable & Statutory Limits

Governments > Local Governments > Claims By & 
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Against

Governments > Local Governments > Finance

Business & Corporate Compliance > Real 
Property > Zoning > Regional & State Planning
Real Property Law > Zoning > Regional & State 
Planning

HN2[ ]  Land Use & Zoning, Equitable & Statutory 
Limits

The doctrine of equitable estoppel may be invoked 
against a municipality as if it were an individual. The 
doctrine of equitable estoppel will preclude a 
municipality from exercising its zoning power where a 
property owner (1) in good faith (2) upon some act or 
omission of the government (3) has made such a 
substantial change in position or has incurred such 
extensive obligations and expenses that it would be 
highly inequitable and unjust to destroy the right he 
acquired.

Governments > Local Governments > Claims By & 
Against

HN3[ ]  Local Governments, Claims By & Against

Every citizen has the right to expect that he will be dealt 
with fairly by his government. "Unfair dealing" by a 
municipality can serve as the basis for the invokement 
of equitable estoppel. While a city commission certainly 
possesses the prerogative of deciding to defer action on 
such a proposal over a long period of time, it must 
assume the attendant responsibility for the adverse 
effect it knows or should know its deliberate inaction will 
have upon the parties with whom it is dealing.

Counsel: Judson A. Samuels and Hugh S. Glickstein of 
the Law Offices of Judson A. Samuels and Hugh S. 
Glickstein, Hollywood, and Howard M. Neu, North 
Miami, for Petitioners. 

J. Bart Budetti, City Atty., and Myron H Burnstein, 
Special Asst. City Atty., for Respondent.  

Judges: Adkins, C.J., Roberts and Hatchett, JJ., and 
McCrary, Circuit Judge, concur.  England, J., dissents 
with an opinion, with which Overton and Sundberg, JJ., 
concur.  

Opinion by: PER CURIAM 

Opinion

 [*11]  This cause is before us on a petition for writ of 
certiorari to review the decision of the Fourth District 
Court of Appeal.  1 We have jurisdiction pursuant to 
Article V, § 3(b)(3), Fla.Const. 

 As a general rule, an outline of the sequence of events 
in chronological order is not of vital importance.  
However, the instant case represents a significant 
exception to this rule. 

 [*12]  Petitioners-plaintiffs owned a 105 acre plot [**2]  
of real property in the City of Hollywood which was 
zoned RA-5 (golf course use) except for a 400 x 400-
foot portion in the southwestern corner of same which 
was zoned RC-12 (multiple family).  In late 1968, the 
petitioners decided to develop the property into a 6,000 
unit complete community and petitioned the Hollywood 
Planning and Zoning Board to zone the entire plot as 
RC-12 (multiple family).  This change was 
recommended to the Hollywood City Commission by the 
Planning and Zoning Board, whereupon the City 
Commission adopted Ordinance 0-69-46, hereinafter 
referred to, with the preamble reading in part, as follows: 

WHEREAS, the City Commission, after several 
public hearings and only after an independent 
investigation and study, recognizes that the 
character of the neighborhood has gone through a 
series of changes so as to require the granting of 
the change of zone as hereinafter provided in order 
to properly preserve and protect the public interest, 
and 

WHEREAS, the City Commission, after careful 
study of all aspects of the petitioner's application, 
including traffic patterns, population density, 
aesthetic considerations, effect upon single family 
residences  [**3]   in the area, as well as the effect 
upon the business establishments in the downtown 
area, considers that the public interest not only 
justifies but requires that the change of zone be 
granted so as to permit construction of the complex 
in accordance with the circumstances recited herein 

1 City of Hollywood v. Hollywood Beach Hotel, 283 So.2d 867 
(Fla.App. 4th 1973).

329 So. 2d 10, *10; 1976 Fla. LEXIS 4285, **1329 So. 2d 10, *10; 1976 Fla. LEXIS 4285, **1
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and as the same appears on the site development 
plan, attached hereto and made a part hereof as 
though fully recited herein." (Emphasis supplied.)

On April 2, 1969, after numerous public hearings and 
conferences between the City and the petitioners, a 
comprehensive site plan was approved and the City 
Commission by a 4 to 1 vote adopted Ordinance 0-69-
46 which rezoned said property to RC-12 uses.  In early 
December of 1969 in a City election, two commissioners 
who voted for the ordinance were defeated by 
candidates publicly opposed to same.  On December 
17, 1969, at the second meeting following their election, 
the two newly elected commissioners joined with the 
commissioner who had originally voted against the 
ordinance and passed a motion to petition the Zoning 
Board to reevaluate the rezoning affected by the 
foregoing ordinance. This petition did not contain and 
was not grounded upon [**4]  any allegations 
necessitating rezoning. 

On December 30, 1969, petitioners obtained a building 
permit from the State for the construction of the first five 
million dollar building.  The Zoning Board met on 
January 12, 1970, and considered the Commission's 
petition to reevaluate the zoning affected by the above 
ordinance. At this meeting, the Board stressed the need 
for zoning stability and stated that the Commission had 
never "come back" with a request for a change in a duly 
enacted zoning ordinance. The motion was tabled and 
the Board at its February 9th meeting requested 
clarification from the Commission. 

In the meantime, on January 23, 1970, the City issued a 
building permit for same.  At this point, it must be noted 
the uncontroverted testimony established that it had 
taken some nine or ten months (April 1969-Jan. 1970) 
for the petitioners to complete the necessary 
preparations to begin construction.  During this period 
and subsequently, petitioners expended some 
$191,269.66. 

On February 18, 1970, the Commission in response to 
the request for clarification by the Zoning Board passed 
a motion to petition the Zoning Board to rezone the 
western one-third of the tract to [**5]  multiple family and 
the eastern two-thirds to single family golf course use.  
On February 19 the City filed this petition with the 
Zoning Board. 

 [*13]  On February 21, the petitioners brought an action 
for a permanent injunction with an accompanying 
request for a temporary injunction against the City.  At 

the hearing on the temporary injunction and the City's 
motion to dismiss on March 4, the following pertinent 
testimony was given: The architect for the project 
testified that the entire site plan would be destroyed by 
rezoning part of the property; a member of the Zoning 
Board testified that the City's petition for rezoning did 
not contain any allegations that a change in the area 
where the property was situate necessitated rezoning; 
and the petitioner, Ben Tobin, testified as to the amount 
of money expended and that all activities had been 
brought to a halt because of the City's petition to rezone. 

The trial court denied the temporary injunction on the 
grounds that the application was premature on March 
5th.  On March 13th, the City's Motion to Dismiss was 
denied.  The City then voted to file an interlocutory 
appeal on March 16th and such appeal was filed on 
March 19th. 

 [**6]  On March 23rd, the Zoning Board denied the 
petition to rezone. 

The Commission next voted on March 25, 1970, to 
appeal this denial to the Zoning Board of Appeals, the 
members of which were comprised solely of the City 
Commissioners.  Such appeal was filed but no definitive 
action was taken by the Board of Appeals until Feb. 17, 
1971.  However, at its April 5, 1970, meeting, the Board 
of Appeals voted to table the appeal for thirty to sixty 
days.  On June 17th, the Board of Appeals discussed 
the tabled appeal and voted that it be tabled no longer 
than the first meeting in August. 

On July 15th, the City Commission, in response to a 
request for an extension of the building permit, voted to 
extend the building permit indefinitely until the litigation 
was completed. 

At the August 8th meeting of the Board of Appeals, the 
appeal was left tabled due to the possibility that the City 
might purchase the property in dispute. 

Then, on August 21st, the District Court affirmed the trial 
court's denial of the City's motion to dismiss. 

At its September 2nd meeting, the City Commission 
voted to petition the District Court for rehearing and if 
unsuccessful, to petition the Supreme Court [**7]  for 
certiorari.  Prior to the taking of this vote, one of the 
Commissioners who voted in the majority, stated that 
these actions should be taken since "the City could 
operate with more leverage as to the purchase of the 
property if the case remains in Court." The District Court 

329 So. 2d 10, *12; 1976 Fla. LEXIS 4285, **3329 So. 2d 10, *12; 1976 Fla. LEXIS 4285, **3
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denied rehearing on September 29, 1970; this Court 
denied certiorari on January 7, 1971; and the City filed 
its answer to petitioner's complaint on February 17, 
1971. 

On the same day the Board of Appeals (City 
Commissioners) without prior notice to the petitioners, 
affirmed the Zoning Board's denial of petition to rezone; 
and then the (same people sitting as) City 
Commissioners rescinded its motion of July 15, 1970 
which had extended the permit until the end of the 
litigation between the parties and mandated that the 
petitioners exercise their rights under the building permit 
within ninety days. 

Prior to the vote on the petition for rezoning and the 
ninety-day motion, one of the Commissioners who voted 
for the petition by the City to rezone, stated that he 
would "now vote" to affirm the Zoning Board's denial 
since he did not think the project would ever be built 
without deviations which would have to [**8]  come 
before the Commission for approval.  On March 17th, 
the petitioners requested the return of the permit fee 
until building conditions improved.  This was denied. 

In regard to the City's repeal of the building permit 
allowing an extension to the end of the litigation, it is 
important to note that during the ninety-day period 
referred to above, the injunction suit was  [*14]  actively 
prosecuted by both parties, to-wit: on March 12, 1971, 
petitioners moved to strike parts of City's Answer; on 
March 29, 1971, the petitioners moved to amend 
Complaint; on April 12, City moved for judgment on the 
pleadings; and on April 20, City's motion for judgment 
on pleadings was denied and the petitioners' motion for 
leave to amend was granted. 

From June 23, 1971 to January 5, 1972, the City 
negotiated with the petitioner for the purchase of the 
property.  In the December 1971 City elections, the 
remaining two Commissioners who had voted for Ord. 
0-69-46 were defeated by candidates publicly opposed 
to it.  At its January 5, 1972 meeting, the Commission 
voted not to buy the property even though a verbal 
understanding had been reached as to both price and 
method of financing. The Commission [**9]  again then 
passed unanimously a motion requesting the Zoning 
Board to reconsider the zoning implemented by Ord. 0-
69-46, and, in addition thereto, to recommend suitable 
rezoning (a matter which was not raised in its first 
request for reevaluation).  The Commission also then 
took the first vote on a new density ordinance which 

would have the effect of rendering the petitioners' site 
plan useless.  Petitioners sought a "temporary 
injunction" (incorporating all prior pleadings before the 
court) on February 12.  On February 14, the Zoning 
Board approved a rezoning plan and recommended 
same to the City Commission. 

It is significant to note that at the Zoning Board meeting 
there was no allegation of a change in the neighborhood 
as basis for the rezoning. 

At the hearing on the temporary injunction, the 
petitioners submitted testimony: that during the almost 
one year that the Commission had considered action on 
the petition to rezone, this delay coupled with 
newspaper coverage of same made it impossible to 
obtain financing and discouraged investors; that no prior 
notice had been given of the City's decision on January 
5, 1972, not to purchase the property; and that due to 
these prolonged [**10]  negotiations, the development 
had been kept in limbo; that the proposed new density 
ordinance destroyed the site plan and rendered the 
building permit useless. 

The temporary injunction filed on February 12, 1972, 
was denied on February 18, 1972.  The density 
ordinance received final passage on March 1, 1972, and 
on March 15, the Commission voted unanimously to 
petition the Zoning Board to rezone the property in 
question. The Zoning Board approved same on April 17 
and on June 28, the Commission enacted the rezoning 
ordinance. 

On April 27, the trial court held a hearing at which the 
petitioners submitted the following testimony: 
$191,269.66 had been expended in reliance on the 
rezoning and the permit; that the density ordinance and 
proposed rezoning completely destroy the site plan; and 
that if the injunction was granted, the petitioners 
intended to build if financing and the market were 
suitable.  The City Planner testified that the disputed 
ordinances did not destroy the site plan; however, at the 
continuation of the hearing on May 11, the City Planner 
then admitted that said ordinances did destroy the 
petitioners' site plan. 

On July 19, the trial court issued a permanent 
injunction [**11]  enjoining the City from enforcing both 
the density and subsequent rezoning ordinances 
against the petitioners and ordered that the City return 
the building permit fee. 

The District Court of Appeal, Fourth District, reversed 

329 So. 2d 10, *13; 1976 Fla. LEXIS 4285, **7329 So. 2d 10, *13; 1976 Fla. LEXIS 4285, **7
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and remanded with instructions and this Court granted 
certiorari. 

Three issues require our attention: First, whether the 
Fourth District Court of Appeal reevaluated the evidence 
and substituted its judgment for that of the chancellor; 
Second, whether the principle of equitable estoppel 
precluded the City of Hollywood from enacting the 
disputed ordinances; and Third, whether the chancellor 
 [*15]  erred in finding as a matter of law that the City's 
retention of the petitioners' permit fee constituted a 
forfeiture?  All three queries must be answered in the 
affirmative.  Accordingly, the decision of the Fourth 
District Court of Appeal is quashed as to the first and 
second issues and affirmed as to the third. 

It is the prevailing rule in this jurisdiction that HN1[ ] an 
appellate court cannot reevaluate the evidence and 
substitute its judgment for that of the trial court.  
Westerman v. Shell's City, Inc.; 2 Greenwood v. Oates.  
3 After comparing the chancellor's [**12]  findings with 
the recital of facts by the Fourth District, it is only too 
clear that the District Court violated this rule.  The 
chancellor found that because of the delays caused by 
the City the developer was unable to build within the 
required ninety days due to the economic conditions 
which precluded same.  Whereas, the District Court in 
its reevaluation stated that the developer "elected not" 
to proceed and "surrendered" his building permit. 4 

 "To elect" is defined [**13]  as to choose by preference 
a course of action.  5 In turn, "choice" is defined as the 
"voluntary and purposive or deliberate action of picking, 
singling out, or selecting from two or more that which is 
favored or superior." 6 Petitioners "chose" not to build 
within the ninety-day period; correspondingly, it is 

2 265 So.2d 43 (Fla.1972).

3 251 So.2d 665 (Fla.1971). e.g.  First Atlantic National Bank 
v. Cobbett, 82 So.2d 870 (Fla.1955); In Re Baldridge's Estate, 
74 So.2d 658 (Fla.1954); Povia v. Melvin, 66 So.2d 494 
(Fla.1953); Ford Motor Co. v. Waters, 273 So.2d 96 
(Fla.App. 3d 1973); Nixon Construction Co. v. Dover, 218 
So.2d 458 (Fla.App. 1st 1969); St. Paul Mercury Ins. Co. v. 
Conley, 201 So.2d 618 (Fla.App. 4th 1967); 2 Fla.Jur. 
Appeals, § 346 (1963).

4 City of Hollywood, supra, at 868-870.

5 Webster's Third New International Dictionary 731 (1961).

6 Id. at 395.

undisputable that the trial court found this "choice" to be 
due to the unstable economic and financial conditions 
which faced the petitioners because of the delays 
caused by the City, and not because of a "voluntary 
choice" by the petitioners.  The petitioners' situation is 
best described in the proverbial terms of being put 
between a "rock and a hard spot" by the City.  The trial 
court also found that the petitioners had not surrendered 
the permit, whereas the District Court in effect found 
that such a surrender had been made on the basis of its 
reevaluation. Thus, the principles enunciated by this 
Court in Westerman, supra, and Greenwood, supra, 
require reversal on this point alone. 

 [**14]  HN2[ ]  

The doctrine of equitable estoppel may be invoked 
against a municipality as if it were an individual, 
Salkolsky v. City of Coral Gables; 7 [**15]  Texas Co. v. 
Town of Miami Springs; 8 City of North Miami v. 
Marguiles; 9 and the City's contention that the doctrine is 
inapplicable where actual physical construction has not 
yet begun, is without merit.  Salkolsky, supra; Bregar v. 
Britton; 10 Frink v. Orleans Corporation; 11 Marguiles, 
supra; City of Hollywood, supra; City of Gainesville v. 
Bishop.  12 As correctly stated by the Fourth District in 
City of Hollywood, supra, at 869, the doctrine of 
equitable estoppel will preclude a municipality from 
exercising its zoning power where 

". . . [A] property owner (1) in good faith (2) upon 
some act or omission of the government (3) has 
made such a substantial change in position or has 
incurred such extensive obligations and expenses 
that it would be highly inequitable and unjust to 
destroy the right  [*16]  he acquired.  Salkolsky v. 
City of Coral Gables, 151 So.2d 433 (Fla.1963)."

 

 This Court has never had the occasion to decide if the 

7 151 So.2d 433 (Fla.1963).

8 44 So.2d 808 (Fla.1950).

9 289 So.2d 424 (Fla.App. 3d 1974).

10 159 Fla. 646, 75 So.2d 753 (Fla.1954).

11 159 Fla. 646, 32 So.2d 425 (Fla.1947).

12 174 So.2d 100 (Fla.App. 1st 1965).

329 So. 2d 10, *14; 1976 Fla. LEXIS 4285, **11329 So. 2d 10, *14; 1976 Fla. LEXIS 4285, **11
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exception to the Salkolsky rule alluded to, but not 
invoked, by the Fourth District should be established, 
i.e., that a city may revoke a building permit even after 
good faith reliance by the landowner on the zoning law 
and even after a substantial change has been made in 
his position or incurring extensive obligations, ". . . if the 
municipality can show that some new peril to the health, 
safety, morals, or general welfare of the municipality has 
arisen between the granting of the building permit and 
the subsequent change [in] zoning. . . ." 13 

 [**16]  While we cannot preclude the adoption of such 
an exception in the future, we have no reason to 
consider it in the instant case. 

In applying the Salkolsky rule, the Fourth District found 
that, 

". . . The plaintiffs obtained a building permit from 
the City of Hollywood on January 23, 1970. Without 
actual or constructive knowledge of any impending 
zoning change, the plaintiffs spent almost two 
hundred thousand dollars on a site plan, models of 
the community, architect's plans and specifications 
and building permits.  This money was spent in 
good faith reliance on the city's rezoning of the 
plaintiffs' land to RC-12 multiple family.  Under 
these circumstances the City of Hollywood was 
equitably estopped from changing the zoning of the 
plaintiffs' land from RC-12.  The plaintiffs had a 
vested property right in the continuation of the RC-
12 zoning." 14

 With this conclusion we agree.  However, the District 
Court then held that [**17]  

". . . 
". . . When the city commission decided not to 
change the zoning classification of the plaintiffs' 
property and notified the plaintiffs that they could 
start construction under their building permit and 
the plaintiffs having elected not to proceed or 
initiate construction on the land and voluntarily 
surrendering their building permit to the city in 
March 1971, the plaintiffs thereby relinquished and 

13 City of Hollywood, supra, at 870 interpreting Texas Co., 
supra, at 809-810.  It seems clear that this Court in Texas Co., 
supra, was speaking of the exception in the City's charter for 
the procedure of enacting emergency ordinances and not to 
an exception to the rule now under consideration.

14 City of Hollywood, supra at 870. (Emphasis added.)

forfeited their vested right under the building permit 
and in the continuance of the RC-12 zoning 
classification of their land.  The city could then 
validly rezone plaintiffs' property from RC-12 to 
another classification."

15 

 It would be unconscionable to allow such a holding to 
endure since it fails to take into account the unique facts 
which dominate the instant case.  First, it is undeniable 
that the only circumstance which necessitated the 
ultimate rezoning was the adverse political climate 
which wrought the defeat of every commissioner who 
had voted for Ord. 0-69-46.  [**18]  Second, the delays 
caused by the City Commissioners in having allowed 
the appeal from the Zoning Board's denial of its 
rezoning petition to its own members sitting as the 
Board of Appeals to languish in limbo for some eleven 
months, were countenanced with a full understanding 
that any immediate rezoning would meet with adverse 
legal consequences.  This conclusion is borne out by 
the City attorney's repeated warnings to the 
Commission that any such ordinance would be 
invalidated under this Court's decision in Salkolsky, 
supra. Thus, it is  [*17]  clear that the City sought to 
accomplish by delay that which it could not effect by an 
immediate rezoning. Indeed, we must agree with the 
conclusion of the Fourth District that the City affirmed 
the Zoning Board's denial of its rezoning petition on 
February 17, 1971, only 

". . . 

"After it became apparent to the city commission 
that the plaintiffs could not profitably carry out their 
project because of the prevalent poor economic 
conditions . . . ." 16

 [**19]  It is only too clear that the City was aware of the 
adverse effects that the resulting delays were having on 
the petitioners' projects in light of the testimony adduced 
at the trial court's March 4, 1970, hearing on the City's 
motion to dismiss, i.e., that all activities had been 
brought to a halt until the City made up its mind; that a 
partial rezoning of the property would destroy the 
petitioners' site plan; and that a one-year delay in 
construction would add three quarters of a million 
dollars to the cost of the first building.  It must, therefore, 
be assumed in light of this and other testimony that the 

15 Id.

16 City of Hollywood, supra, at 868. (Emphasis added.)

329 So. 2d 10, *16; 1976 Fla. LEXIS 4285, **15329 So. 2d 10, *16; 1976 Fla. LEXIS 4285, **15
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Commission knew that the petitioners could not proceed 
to build or attract financing from potential investors until 
the matter of rezoning was definitely decided.  It is also 
reasonable to assume that the City was aware that with 
each day it deferred action that the building market and 
the national economy were constantly deteriorating into 
a recessionary state. 

It must also be remembered that at its February 17, 
1971, meeting the Commission in one fell swoop without 
prior notice to the petitioners: affirmed after an eleven 
month delay the Zoning Board's denial of its 
petition [**20]  to rezone; repealed its motion of July 15, 
1970, which had extended the life of the permit until the 
completion of the litigation between the parties, and 
mandated that the petitioner proceed with construction 
within ninety days. 

Under the circumstances, these actions were arbitrarily 
taken.  The affirmance of the Zoning Board's decision 
had the dual effect of lifting the petitioners out of limbo 
but casting them into the depths of the inferno.  This is 
especially true when the affirmance is coupled with the 
repeal of the motion extending the permit.  Such an 
indefinite extension was a municipal action upon which 
the petitioners in good faith had substantially altered 
their position from one of readiness to build to one of 
necessarily dismantling their construction organization 
in order to actively assert their rights in the prosecution 
of their suit against the City.  Such an action and 
reliance thereon satisfies the requirements of the 
Salkolsky rule. 

The City's contention that the Commission intended this 
extension to remain in effect only until the end of the 
litigation on its interlocutory appeal is without merit.  The 
motion was not so worded, but clearly stated that [**21]  
the permit was to be extended until the litigation 
between the parties was completed.  If the City intended 
to limit this extension, it should have worded the motion 
accordingly.  On this point, the applicable analogy must 
be drawn to the doctrine of statutory and constitutional 
interpretation of expressio unius est exclusio alterius.  
Furthermore, if the motion was so limited, its repeal 
would have been automatically affected when this Court 
notified the parties that we had denied certiorari, and 
there would have been no need for the Commission to 
expressly repeal the motion. 

As noted previously, the suit was actively prosecuted by 
both parties during the ninety-day period and litigation 
thereon has continued up until the present time. 

The mandated ninety-day period was an unreasonable 
lack of time in view of the above arbitrary actions by the 
City and its knowledge that it had taken the petitioners 
some nine or ten months to complete the necessary 
preparations to achieve a state of readiness to begin 
construction on January  [*18]  23, 1970, when they paid 
some $15,000.00 for the building permit. Under these 
circumstances the petitioners' failure to build and even 
their [**22]  request for the return of the permit fee, until 
economic conditions improved did not constitute a 
surrender of their permit or a relinquishment of their 
vested right in the continuance of the RC-12 zoning. 

This Court would be undeserving of its equitable powers 
if we did not enjoin the two disputed ordinances. Indeed, 
as this Court stated in Texas Co., supra, at 809, we find 
the petitioners' cause to be "pregnant with equity." The 
arbitrary action by the City Commission sub judice has 
not even produced an embryo and thus will not be 
countenanced by this Court.  Salkolsky, supra; Texas 
Co., supra. 

HN3[ ] Every citizen has the right to expect that he will 
be dealt with fairly by his government.  Marguiles, supra, 
at 425-26.  "Unfair dealing" by a municipality can also 
serve as the basis for the invokement of equitable 
estoppel.  City of Jacksonville v. Wilson.  17 While a City 
Commission certainly possesses the prerogative of 
deciding to defer action on such a proposal over a long 
period of time, it must assume the attendant 
responsibility for the adverse effect it knows or should 
know its deliberate inaction will have upon the parties 
with whom it is dealing.  In [**23]  the instant case, the 
course of inaction chosen by the City and its 
subsequent arbitrary actions must necessarily be 
equated with "unfair dealing." Wilson, supra; Marguiles, 
supra. 

 For the reasons expressed in its opinion the District 
Court correctly reversed the chancellor's finding as a 
matter of law that the retention of the building permit fee 
by the City would constitute a forfeiture.  City of 
Hollywood, supra, at 871. The case of City of Miami v. 
Miller, 18 relied upon by the petitioners, is inapplicable to 
the cause now before us.  The record does not reveal 
whether or not the City has returned the fee to the 
petitioners.  In the event the fee is in the petitioners' 

17 157 Fla. 838, 27 So.2d 108 (1946).

18 148 Fla. 349, 4 So.2d 369 (1944).
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possession, it must be returned to the City, and in this 
regard the District Court is affirmed. 

 [**24]  In other respects the opinion of the Fourth 
District Court of Appeal is quashed and this cause is 
remanded for entry of an opinion consistent with the 
views hereinabove expressed. 

Affirmed in part and reversed in part. 

It is so ordered. 

ADKINS, C.J., ROBERTS and HATCHETT, JJ., and 
McCRARY, Circuit Judge, concur. 

ENGLAND, J., dissents with an opinion, with which 
OVERTON and SUNDBERG, JJ., concur.  

Dissent by: ENGLAND 

Dissent

ENGLAND, Justice. 

I dissent.  There is no direct conflict between the district 
court's decision and the decision of any other Florida 
appellate court.  The majority below carefully analyzed 
the decisions alleged by petitioners as a basis for the 
exercise of our jurisdiction.  It found, however, that they 
did not appropriately apply to command the result which 
petitioners there sought. 

I view our constitutional role as being more narrow than 
providing litigants with a second appeal in select cases, 
as is done here, and I would discharge the writ of 
certiorari. 

OVERTON and SUNDBERG, JJ., concur.  

End of Document
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Case Summary

Overview
ISSUE: Whether, when the property owner closed its 
restaurant and bar for nine months while renovations 
occurred, the trial court erred in finding that the property 
owner had abandoned its right to sell alcohol on the 
property pursuant to Town of Fort Myers Beach, Fla., 
Code of Ordinances, § 34-1264, which had permitted a 
grandfathered nonconforming use of the property. 
HOLDINGS: [1]-The trial court had erred because 
abandonment of the nonconforming use required more 

than the passage of nine months while the property was 
closed for renovations, and it required voluntary 
cessation of the nonconforming use with the intent that 
the cessation of such use be permanent; [2]-The 
property owner was entitled to declaratory judgment 
because there was no evidence that it had abandoned 
the nonconforming use by intending to discontinue 
selling alcohol in the environmental conservation zone.

Outcome
Judgment reversed and action remanded.

LexisNexis® Headnotes

Business & Corporate Compliance > Real 
Property > Zoning > Ordinances
Real Property Law > Zoning > Ordinances

Civil Procedure > ... > Declaratory 
Judgments > State Declaratory 
Judgments > Appellate Review

Real Property Law > Zoning > Judicial Review

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Civil Procedure > ... > Declaratory 
Judgments > Federal Declaratory 
Judgments > Appellate Review

HN1[ ]  Zoning, Ordinances

The appellate court will review de novo the trial court's 
determination that a town was entitled to—and that the 
plaintiff was not entitled to—a judgment as a matter of 
law. Review of the legal conclusions in a declaratory 
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judgment is de novo. Municipal ordinances are subject 
to the same rules of construction as are state statutes. 
However, since zoning regulations are in derogation of 
private rights of ownership, words used in a zoning 
ordinance should be given their broadest meaning when 
there is no definition or clear intent to the contrary and 
the ordinance should be interpreted in favor of the 
property owner.

Business & Corporate Compliance > Real 
Property > Zoning > Ordinances
Real Property Law > Zoning > Ordinances

Governments > Legislation > Interpretation

Governments > Local Governments > Ordinances & 
Regulations

HN2[ ]  Zoning, Ordinances

Since zoning laws are in derogation of the common law, 
as a general rule they are subject to strict construction 
in favor of the right of a property owner to the 
unrestricted use of his property. Moreover, zoning 
ordinances, like statutes that are in derogation of the 
common law, will not be interpreted to displace the 
common law further than is clearly necessary. Rather, 
the courts will infer that such a statute or ordinance was 
not intended to make any alteration other than was 
specified and plainly pronounced. The presumption is 
that no change in the common law is intended unless 
the statute is explicit in this regard.

Governments > Courts > Common Law

HN3[ ]  Courts, Common Law

Unless a statute unequivocally states that it changes the 
common law, or is so repugnant to the common law that 
the two cannot coexist, the statute will not be held to 
have changed the common law.

Business & Corporate Compliance > Real 
Property > Zoning > Nonconforming Uses
Real Property Law > Zoning > Nonconforming Uses

Governments > Local Governments > Ordinances & 
Regulations

HN4[ ]  Zoning, Nonconforming Uses

Town of Fort Myers Beach, Fla., Code of Ordinances, § 
34-1264 is specific to the sale or service for on-
premises consumption of alcoholic beverages, and it 
provides that an establishment engaged in the sale or 
service of alcoholic beverages may thereafter become a 
nonconforming use due to a change in regulations, as 
provided in Town of Fort Myers Beach, Fla., Code of 
Ordinances, ch. 34, art. V, div. 3.

Business & Corporate Compliance > Real 
Property > Zoning > Nonconforming Uses
Real Property Law > Zoning > Nonconforming Uses

Governments > Local Governments > Ordinances & 
Regulations

HN5[ ]  Zoning, Nonconforming Uses

Town of Fort Myers Beach, Fla., Code of Ordinances, § 
34-1264(h)(2) provides that nonconforming uses may 
continue until there is an abandonment of the permitted 
location for a continuous nine-month period and that 
abandonment means failure to use the location for 
consumption on the premises purposes as authorized 
by the special exception, administrative approval, or 
other approval. Town of Fort Myers Beach, Fla., Code of 
Ordinances, Appendix A—Land Development Code ch. 
34, art. IV, div. 5, § 34-1264(h)(2).

Business & Corporate Compliance > Real 
Property > Zoning > Nonconforming Uses
Real Property Law > Zoning > Nonconforming Uses

Environmental Law > Land Use & 
Zoning > Nonconforming Uses

Governments > Local Governments > Ordinances & 
Regulations

HN6[ ]  Zoning, Nonconforming Uses

Town of Fort Myers Beach, Fla., Code of Ordinances, § 
34-3244, governing nonconforming uses generally, 
provides that when a nonconforming use is discontinued 
or abandoned for nine consecutive months, the use 
shall not thereafter be carried out or reestablished 
except in conformance with all current regulations. Town 
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of Fort Myers Beach, Fla., Code of Ordinances, 
Appendix A—Land Development Code ch. 34, art. V., 
div. 3, § 34-3244 (2019). However, section 34-3244 
does not define discontinue or abandon.

Business & Corporate Compliance > Real 
Property > Zoning > Nonconforming Uses
Real Property Law > Zoning > Nonconforming Uses

Environmental Law > Land Use & 
Zoning > Nonconforming Uses

HN7[ ]  Zoning, Nonconforming Uses

Abandonment occurs when the landowner intentionally 
and voluntarily foregoes further nonconforming use of 
the property and that temporary cessation of a 
nonconforming use or the temporary vacancy of 
buildings used for the nonconforming use does not 
operate to effect abandonment of the nonconforming 
use.

Business & Corporate Compliance > Real 
Property > Zoning > Nonconforming Uses
Real Property Law > Zoning > Nonconforming Uses

HN8[ ]  Zoning, Nonconforming Uses

A nonconforming use is abandoned by the property 
owner only when there is an intent to do so.

Business & Corporate Compliance > Real 
Property > Zoning > Nonconforming Uses
Real Property Law > Zoning > Nonconforming Uses

Environmental Law > Land Use & 
Zoning > Nonconforming Uses

Civil 
Procedure > ... > Justiciability > Mootness > Volunta
ry Cessation Exception

Governments > Local Governments > Ordinances & 
Regulations

HN9[ ]  Zoning, Nonconforming Uses

Strictly construing the Town of Fort Myers Beach, Fla., 

Code of Ordinances, § 34-1264 in favor of the property 
owner, as the court must, abandonment of a 
nonconforming use requires more than the passage of 
nine months while the property was closed for 
renovations; it requires voluntary cessation of the 
nonconforming use with the intent that the cessation of 
such use be permanent.

Counsel: Jennifer R. Cowan, Kevin S. Hennessy, and 
Richard P. Green of Lewis, Longman & Walker, P.A., St. 
Petersburg; and Nicole J. Poot of Lewis, Longman & 
Walker, P.A., St. Petersburg (substituted as counsel of 
record), for Appellant.

Hudson C. Gill and Jeffrey L. Hochman of Johnson, 
Anselmo, Murdoch, Burke, Piper & Hochman, P.A., Fort 
Lauderdale, for Appellee.

Judges: BLACK, Judge. SMITH, J., and CASE, JAMES 
R., ASSOCIATE SENIOR JUDGE, Concur.

Opinion by: BLACK

Opinion

 [*494]  BLACK, Judge.

Persaud Properties FL Investments, LLC, owns 
beachfront property in the Town of Fort Myers Beach. 
The property includes a restaurant and bar with a 
license to sell alcohol on the premises, including 
permitting alcohol sale on the part of the property which 
extends into the Environmentally Critical zone—the 
beach. The property, by virtue of the ability to allow the 
sale and consumption of alcohol in the Environmentally 
Critical (EC) zone, had been a nonconforming use 
under the Town's municipal code of ordinances until a 
2019 determination by the Town that Persaud had 
abandoned the nonconforming  [*495]  use of the 
property. Upon the abandonment determination, the 
property lost its status [**2]  as a grandfathered 
nonconforming use and was required to comply with 
current zoning regulations, which prohibit alcohol sales 
in the EC zone. The trial court ruled in the Town's favor 
in Persaud's action for declaratory relief, inverse 
condemnation, deprivation of due process rights, and 
injunction and entered a judgment finding that the Town 
had properly determined that Persaud had abandoned 
the nonconforming use of the property. We reverse.

Persaud's property is located in two zoning districts in 
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the Town: downtown, which permits the sale of alcohol 
and its consumption on premises, and EC, which 
prohibits alcohol sales. The Town adopted the 
ordinance at issue in 1995. At the time of the adoption, 
the property in question operated with a liquor license 
and sold and served alcohol in what was later zoned as 
EC. The prior owner of the property had a valid liquor 
license and when Persaud purchased the property it 
obtained the license, transferring it to the company. In 
October 2014, Persaud closed the bar and restaurant to 
begin extensive renovations. The Town was well aware 
of the renovations as various construction permits had 
to be issued and inspections had to occur; 
additionally, [**3]  during the renovation period, multiple 
stop-work orders were issued by the Town. Upon 
completion of the renovations in October 2015, Persaud 
sought the necessary approval to reopen and begin 
selling alcohol on the premises, including in the EC 
zone. During the one-year period of closure and at the 
request of Persaud, the property's liquor license had 
been held in escrow or "inactive status" by the 
Department of Alcoholic Beverages and Tobacco, a fact 
which had been known to the Town and which was 
important to a Town planner for purposes of the 
abandonment issue. Nonetheless, the Town advised 
Persaud that it could not sell alcohol in the EC zone 
because the nonconforming use had been abandoned 
pursuant to a provision of the Town's land development 
code. Persaud then filed suit against the Town.

The operative complaint included a count for declaratory 
relief, as well as counts alleging a taking under state law 
and deprivation of due process under the Florida 
Constitution and a count seeking a mandatory 
injunction. Both Persaud and the Town moved for 
summary judgment. After a hearing, the court entered 
judgment in favor of the Town on all counts.

The parties agree that there are no factual [**4]  issues 
in dispute. Because our conclusion as to the entry of 
judgment in favor of the Town on the declaratory relief 
count renders moot the remaining issues on appeal, we 
address only the issue of whether the trial court 
incorrectly determined, as a matter of law, that Persaud 
had abandoned the nonconforming use of its property 
pursuant to the Town's land development code. HN1[ ] 
"We review de novo the trial court's determination that 
the [Town] was entitled to—and that [Persaud] was not 
entitled to—a judgment as a matter of law." See 
Highlands-In-The-Woods, L.L.C. v. Polk County, 217 
So. 3d 1175, 1178 (Fla. 2d DCA 2017); see also 
Harkless v. Laubhan, 278 So. 3d 728, 732 (Fla. 2d DCA 

2019) (stating that review of the legal conclusions in a 
declaratory judgment is de novo (citing Reed v. 
Honoshofsky, 76 So. 3d 948, 951 (Fla. 4th DCA 2011))). 
"Municipal ordinances are subject to the same rules of 
construction as are state statutes." Angelo's Aggregate 
Materials, Ltd. v. Pasco County, 118 So. 3d 971, 975 
(Fla. 2d DCA 2013) (quoting Rinker Materials Corp. v. 
City of North Miami, 286 So. 2d 552, 553-54 (Fla. 
1973)). However, "[s]ince zoning regulations are in 
derogation of private rights of ownership, words used in 
a  [*496]  zoning ordinance should be given their 
broadest meaning when there is no definition or clear 
intent to the contrary and the ordinance should be 
interpreted in favor of the property owner." Rinker 
Materials Corp., 286 So. 2d at 553; see also City of 
Miami Beach v. 100 Lincoln Rd., Inc., 214 So. 2d 39, 39 
(Fla. 3d DCA 1968) ("Since zoning laws are in 
derogation of the common law, as a general rule they 
are subject to strict construction in favor of the right of a 
property owner [**5]  to the unrestricted use of his 
property." (citing Wright v. De Fatta, 244 LA. 251, 152 
So. 2d 10, 14 (La. 1963))). HN2[ ] Moreover, zoning 
ordinances, like statutes that are in derogation of the 
common law, "will not be interpreted to displace the 
common law further than is clearly necessary. Rather, 
the courts will infer that such a statute [or ordinance] 
was not intended to make any alteration other than was 
specified and plainly pronounced." See Essex Ins. Co. 
v. Zota, 985 So. 2d 1036, 1048 (Fla. 2008) (quoting 
Carlile v. Game & Fresh Water Fish Comm'n, 354 So. 
2d 362, 364 (Fla. 1977)), superseded on other grounds 
by statute as recognized in Essex Ins. Co. v. Integrated 
Drainage Sols., Inc., 124 So. 3d 947, 951 (Fla. 2d DCA 
2013). "[T]he presumption is that no change in the 
common law is intended unless the statute is explicit in 
this regard." Id. (emphasis omitted) (quoting Carlile, 354 
So. 2d at 364); see also Major League Baseball v. 
Morsani, 790 So. 2d 1071, 1078 (Fla. 2001) ("The 
presumption is that no change in the common law is 
intended unless the statute is explicit and clear in that 
regard. HN3[ ] Unless a statute unequivocally states 
that it changes the common law, or is so repugnant to 
the common law that the two cannot coexist, the statute 
will not be held to have changed the common law." 
(quoting State v. Ashley, 701 So. 2d 338, 341 (Fla. 
1997))).

At issue is the proper interpretation of section 34-
1264(h)(2) of the Town's land development code.1 HN4[

1 Although Persaud argues that section 34-1264(h)(2) does not 
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] Section 34-1264 is specific to the "sale or service for 
on-premises consumption" of alcoholic beverages, and 
it provides that "[a]n establishment engaged in the sale 
or service of alcoholic beverages [**6]  may thereafter 
become a nonconforming use due to a change in 
regulations, as provided in division 3 of article V of this 
chapter." Town of Fort Myers Beach, Fla., Code of 
Ordinances, Appendix A—Land Development Code ch. 
34, art. IV, div. 5, § 34-1264(h)(2) (2019); see Town of 
Fort Myers Beach, Fla., Code of Ordinances, Appendix 
A—Land Development Code ch. 34, art. V, div. 3, § 34-
3241(a) (2019) ("Nonconforming uses generally. . . . For 
purposes of this division, the term 'nonconforming use' 
means a use or activity which was lawful prior to the 
adoption of any ordinance from which this code is 
derived, or the adoption of any revision or amendment 
to this code, . . . but which fails, by reason of such 
adoption, revision, or amendment, to conform to the use 
requirements where the property is located."). HN5[ ] 
Section 34-1264(h)(2) further provides that 
"[n]onconforming uses may continue until there is an 
abandonment of the permitted  [*497]  location for a 
continuous nine-month period" and that abandonment 
"mean[s] failure to use the location for consumption on 
the premises purposes as authorized by the special 
exception, administrative approval, or other approval." 
Town of Fort Myers Beach, Fla., Code of Ordinances, 
Appendix A—Land Development Code [**7]  ch. 34, art. 
IV, div. 5, § 34-1264(h)(2).2

apply to its property because the nonconforming use was not 
authorized by "special exception, administrative approval, or 
other approval" as defined in section 34-1264, we do not 
address that assertion because it was not before the trial 
court. We therefore resolve this case without deciding whether 
section 34-1264(h)(2) is applicable to nonconforming uses, 
like Persaud's property, that were not authorized by "special 
exception, administrative approval, or other approval" but were 
preexisting lawful uses that become nonconforming uses 
through changes in the code and are permitted to continue 
pursuant to section 34-3241(c). See Town of Fort Myers 
Beach, Fla., Code of Ordinances, Appendix A—Land 
Development Code ch. 34, art. IV, div. 3, § 34-3241(c) (2019).

2 HN6[ ] Section 34-3244, governing nonconforming uses 
generally, similarly provides that "[w]hen a nonconforming use 
is discontinued or abandoned for nine consecutive months, the 
use shall not thereafter be carried out or reestablished except 
in conformance with all current regulations." Town of Fort 
Myers Beach, Fla., Code of Ordinances, Appendix A—Land 
Development Code ch. 34, art. V., div. 3, § 34-3244 (2019). 
However, section 34-3244 does not define discontinue or 
abandon.

Persaud contends that a correct interpretation and 
application of the abandonment provision of the Town's 
code requires an intent to have abandoned the 
nonconforming use. In support of this argument, 
Persaud cites City of Miami Beach v. State ex rel. 
Parkway Co., 128 Fla. 118, 174 So. 443 (Fla. 1937), 
Peters v. Thompson, 68 So. 2d 581 (Fla. 1953), 
Sarasota County v. Bow Point on the Gulf Condominium 
Developers, LLC, 974 So. 2d 431 (Fla. 2d DCA 2007), 
Hobbs v. Department of Transportation, 831 So. 2d 745 
(Fla. 5th DCA 2002), and Lewis v. City of Atlantic 
Beach, 467 So. 2d 751 (Fla. 1st DCA 1985). Persaud 
argues that the trial court erred in refusing to apply the 
common law as discussed in these cases to the issue of 
abandonment.

In City of Miami Beach, the supreme court concluded 
that the word "discontinued," as used in the city's 
nonconforming use ordinance, did not mean "a 
temporary cessation for the purpose of making repairs 
or extensions"; rather, it meant "a discontinuance of 
business of that sort at that place." 174 So. at 445. 
Peters similarly addressed a nonconforming use zoning 
regulation that included an "abandonment, or 
discontinuance" provision. 68 So. 2d at 582. In Peters, 
the court upheld the county's finding that the 
nonconforming use, the sale of alcoholic beverages 
within 1500 feet of another establishment selling 
alcoholic beverages, had been discontinued. Id. In 
reaching its conclusion, the court "noted that no effort 
[had been] made to renew the [liquor] license" during 
the period in which the property was closed. Id. This 
court, in [**8]  Bow Point, very clearly held that the trial 
court had applied the correct law when it determined 
"that the suspension of Bow Point's motel operation for 
sixteen months during necessary repairs and 
renovations did not constitute a discontinuance of the 
nonconforming use." 974 So. 2d at 433.3 HN7[ ] Lewis 

3 Although City of Miami Beach, Peters, and Bow Point 
address "discontinuance" as applied to nonconforming uses, 
discontinue is defined as "to abandon or terminate," see 
Discontinue, Merriam-Webster.com, https://www.merriam-
webster.com/dictionary/discontinue (last visited Oct. 15, 2020), 
and discontinuance provisions and abandonment provisions 
have been interpreted without distinction, compare Bow Point, 
974 So. 2d at 432 ("[A] discontinuance provision is one of the 
methods by which nonconforming uses may be gradually 
eliminated over the course of time. Other methods include 
attrition, destruction, and obsolescence."), with Crandon v. 
State ex rel. Uricho, 158 Fla. 133, 28 So. 2d 159, 160 (Fla. 
1946) ("[W]e are not required to determine whether 
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expressly states that "[a]bandonment  [*498]  occurs 
when the landowner intentionally and voluntarily 
foregoes further nonconforming use of the property" and 
that "[t]emporary cessation of a nonconforming use or 
the temporary vacancy of buildings used for the 
nonconforming use does not operate to effect 
abandonment of the nonconforming use." 467 So. 2d at 
755 (first citing 82 Am. Jur. 2d Zoning and Planning § 
216 (1985); then citing City of Miami Beach, 174 So. at 
445); and then citing Quinnelly v. City of Prichard, 292 
Ala. 178, 291 So. 2d 295, 299 (Ala. 1974)). The final 
case cited by Persaud, Hobbs, reiterates the state of the 
law with regard to abandonment provisions in zoning 
ordinances. HN8[ ] Citing both Peters and Lewis, as 
well as Crandon v. State ex rel. Uricho, 158 Fla. 133, 28 
So. 2d 159 (Fla. 1946), Hobbs reaffirms that a 
nonconforming use is abandoned by the property owner 
only when there is an intent to do so. 831 So. 2d at 748-
49; see also Abandon, Black's Law Dictionary (11th ed. 
2019) (defining "abandon" as "[t]o relinquish or give up 
with the intention of never again reclaiming one's rights 
or interest in"); Abandon, Black's Law Dictionary (5th ed. 
1979) ("[Abandon] [**9]  includes the intention, and also 
the external act by which it is carried into effect."); 
Abandonment, Black's Law Dictionary (5th ed. 1979) 
("In determining whether one has abandoned his 
property or rights, the intention is the first and 
paramount object of the inquiry, for there can be no 
abandonment without the intention to abandon.").

The zoning regulations in each of the cases cited by 
Persaud are indistinguishable from the ordinance at 
issue here in that each provided that a grandfathered 
nonconforming use would lose its grandfathered status 
upon the discontinuance or abandonment of the use for 
a set period of time. And like those ordinances, the 
abandonment provision of the Town's code does not 
explicitly and unequivocally announce that the common 

'discontinuance' as used in the resolution contemplates an 
intent to abandon the use of the property."), and Lewis, 467 
So. 2d at 754-55 ("The general rule is that nonconforming 
uses may be eliminated by attrition (amortization), 
abandonment, and acts of God as speedily as is consistent 
with proper safeguards and the rights of those persons 
affected." (first citing Bixler v. Pierson, 188 So. 2d 681, 683 
(Fla. 4th DCA 1966); and then citing 82 Am. Jur. 2d Zoning 
and Planning § 179 (1985))). But cf. Crandon, 28 So. 2d at 
160 (noting that the court was not "required to say that 
discontinuance is synonymous with abandonment"). Moreover, 
it is clear in each of these cases that the intent of the property 
owner was considered when determining whether the 
nonconforming use had been discontinued.

law does not apply to it; in fact, the Town's code of 
ordinances provides as a general rule that "[a]ll words 
and phrases shall be construed and understood 
according to the common and approved usage of the 
language, but technical words and phrases and such 
others as may have acquired a peculiar and appropriate 
meaning in the law shall be construed and 
understood [**10]  according to such peculiar and 
appropriate meaning." Town of Fort Myers Beach, Fla., 
Code of Ordinances ch. 1, § 1-2.(a) (2019).

Further supporting our conclusion that abandonment as 
used in the Town's ordinance includes an intent element 
is the definition of "used for" in section 1-2 of the code: 
"The term 'used for' includes the term 'arranged for,' 
'designed for,' 'maintained for,' and 'occupied for.'" Town 
of Fort Myers Beach, Fla., Code of Ordinances, 
Appendix A—Land Development Code ch. 1, § 1-2.(c) 
(2019). The evidence unequivocally supports the 
conclusion that Persaud was both maintaining and 
occupying the property for the sale of alcoholic 
beverages on the premises, including within the EC 
zone, as it had done previously and as the Town was 
fully aware.

HN9[ ] Strictly construing the Town's ordinance in 
favor of the property owner, as we must, abandonment 
of a nonconforming use requires more than the passage 
of nine months while the property was closed for 
renovations; it requires voluntary cessation of the 
nonconforming use with the intent that the cessation of 
such use be permanent. The trial court erred in failing to 
apply the common law and in determining, as a matter 
of law, that Persaud had abandoned [**11]  the 
nonconforming use of its property where there was no 
evidence that  [*499]  Persaud intended to discontinue 
selling alcohol in the EC zone.

Persaud did not abandon or discontinue the 
nonconforming use of the property during the one-year 
period of closure where renovations and construction 
were ongoing. Persaud is therefore entitled, under the 
applicable provisions of the Town's municipal code, to 
maintain the property's status as a grandfathered 
nonconforming use. Our conclusion with regard to the 
declaratory action requires a reversal of the judgment as 
to all other counts. Cf. Lewis, 467 So. 2d at 755-56. 
Accordingly, we reverse the judgment in favor of the 
Town and remand for entry of a judgment in favor of 
Persaud on the declaratory relief count.

Reversed and remanded.
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SMITH, J., and CASE, JAMES R., ASSOCIATE 
SENIOR JUDGE, Concur.

End of Document
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Case Summary

Overview
ISSUE: Whether a hotel was entitled to a preliminary 
prohibitive injunction effectively restraining the 
enforcement of ordinances enacted by a city―one 
which rolled back the hours of alcohol sales for all 
businesses located in the MXE Mixed Use 
Entertainment District and one which repealed an 
eastbound noise exemption in the District. HOLDINGS: 
[1]-Because the alcohol sales rollback had expired by its 
own terms, that portion of the injunction restraining its 
enforcement no longer had any legal effect, rendering 
the first point on appeal moot. The hotel was entitled to 
a preliminary prohibitive injunction effectively restraining 
the enforcement of the eastbound noise exemption on 
the theory of estoppel because the hotel demonstrated 

that the obligations and expenses incurred by the hotel 
would have rendered it arguably inequitable or unjust to 
enforce the repeal of the noise ordinance.

Outcome
Appeal dismissed in part, and judgment affirmed in part.

LexisNexis® Headnotes

Business & Corporate Compliance > Real 
Property > Zoning > Local Planning
Real Property Law > Zoning > Local Planning

HN1[ ]  Zoning, Local Planning

The City of Miami Beach, Florida has designed the MXE 
Mixed Use Entertainment District to encourage the 
substantial restoration of existing art deco structures 
and pave the way for new construction. City of Miami 
Beach, Fla., Code § 142-540 (2021). The main 
permitted uses in the District are apartments, apartment 
hotels, hotels, hostels, and suite hotels, commercial 
development, and religious institutions, while 
restaurants and bars are authorized as either main 
permitted or accessory uses. City of Miami Beach, Fla., 
Code § 142-541 (2021); City of Miami Beach, Fla., Code 
§§ 142-543 and 142-546(a)(2) (2021).

Environmental Law > Land Use & 
Zoning > Conditional Use Permits & Variances

Governments > Local 
Governments > Administrative Boards

HN2[ ]  Land Use & Zoning, Conditional Use 
Permits & Variances
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Property owners in the MXE Mixed Use Entertainment 
District of the City of Miami Beach, Florida seeking to 
renovate and preserve their property or expand the 
existing use must undertake the process of acquiring a 
conditional use permit (CUP). City of Miami Beach, Fla., 
Code § 118-191 (2021). The CUP application process 
requires the submission of plans, payment of fees, and 
participation in a duly noticed, quasi-judicial public 
hearing before the responsible city board. City of Miami 
Beach, Fla., Code §§ 118-192 and 118-193 (2021).

Business & Corporate Compliance > Real 
Property > Zoning > Local Planning
Real Property Law > Zoning > Local Planning

Governments > Local Governments > Ordinances & 
Regulations

HN3[ ]  Zoning, Local Planning

It shall be unlawful in the MXE Mixed Use Entertainment 
District of the City of Miami Beach, Florida for any 
person to make, continue or cause to be made or 
continued any unreasonably loud, excessive, 
unnecessary or unusual noise. City of Miami Beach, 
Fla., Code § 46-152 (2021). The ordinance further 
provides that the operation of any instrument, 
phonograph, machine or device between the hours of 
11:00 p.m. and 7:00 a.m. in such manner as to be 
plainly audible at a distance of 100 feet from the 
building, structure or vehicle in which it is located shall 
be prima facie evidence of a violation of the section. City 
of Miami Beach, Fla., Code § 46-152(b) (2021).

Business & Corporate Compliance > Real 
Property > Zoning > Local Planning
Real Property Law > Zoning > Local Planning

Governments > Local Governments > Ordinances & 
Regulations

HN4[ ]  Zoning, Local Planning

The City of Miami Beach, Florida has enacted the 
Eastbound Noise Exemption in the MXE Mixed Use 
Entertainment District of the City of Miami Beach, 
Florida, which exempts from the ambit of the general 
noise ordinance all live or amplified sound projecting 
east of the east property line from each property from 

1st Street to 5th Street on the east side of Ocean Drive, 
from 9th Street to 11th Street on the west side of Ocean 
Drive, from 15th Street to 73rd Street on the east side of 
Collins Avenue, from 73rd to 75th Streets on the west 
side of Ocean Terrace, and from 76th to 87th Streets on 
the east side of Collins Avenue. City of Miami Beach, 
Fla., Code § 46-157(11) (2021).

Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion

Civil 
Procedure > Remedies > Injunctions > Preliminary 
& Temporary Injunctions

Civil Procedure > Judicial 
Officers > Judges > Discretionary Powers

HN5[ ]  Standards of Review, Abuse of Discretion

The issuance of a preliminary injunction is an 
extraordinary remedy that should be granted sparingly. 
Nonetheless, trial courts enjoy broad discretion in 
granting, denying, dissolving, or modifying injunctions, 
and unless a clear abuse of discretion is demonstrated, 
an appellate court must not disturb the trial court's 
decision.

Civil 
Procedure > Remedies > Injunctions > Preliminary 
& Temporary Injunctions

HN6[ ]  Injunctions, Preliminary & Temporary 
Injunctions

The primary purpose of entering a temporary injunction 
is to preserve the status quo pending the final outcome 
of a cause. Such an injunction may only be entered if 
the party seeking relief establishes the following criteria: 
(1) a substantial likelihood of success on the merits; (2) 
the likelihood of irreparable harm; (3) the unavailability 
of an adequate remedy at law; and (4) that the issuance 
of the temporary injunction will not disserve the public 
interest.

Business & Corporate Compliance > Real 
Property > Zoning > Local Planning
Real Property Law > Zoning > Local Planning
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Civil Procedure > ... > Defenses, Demurrers & 
Objections > Affirmative Defenses > Estoppel

HN7[ ]  Zoning, Local Planning

In limited circumstances, private landowners may 
acquire vested rights in the use of their land that protect 
them against the enforcement of subsequent legislation. 
In this context, Florida courts have viewed such 
asserted rights through the lens of equitable estoppel. 
Stripped of the legal jargon which lawyers and judges 
have obfuscated it with, the theory of estoppel amounts 
to nothing more than an application of the rules of fair 
play. One party will not be permitted to invite another 
onto a welcome mat and then be permitted to snatch the 
mat away to the detriment of the party induced or 
permitted to stand thereon. A citizen is entitled to rely on 
the assurances or commitments of a zoning authority 
and if he does, the zoning authority is bound by its 
representations, whether they be in the form of words or 
deeds.

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Affirmative Defenses > Estoppel

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Affirmative Defenses > Waiver

HN8[ ]  Affirmative Defenses, Estoppel

Like laches or waiver, equitable estoppel ordinarily turns 
on underlying factual determinations.

Business & Corporate Compliance > Real 
Property > Zoning > Local Planning
Real Property Law > Zoning > Local Planning

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Affirmative Defenses > Estoppel

HN9[ ]  Zoning, Local Planning

Although Florida courts have allowed vested rights 
claims against government, equitable estoppel should 
be applied narrowly and with some reluctance. Estoppel 
is designed to shield a property owner from enforcement 
of a subsequent regulation where the owner has 
received approval for and made substantial efforts to 
undertake a property use consistent with a prior 

regulation, but the public interest involved in such an 
analysis is not strictly between the municipality and the 
individual litigant. All residents of the community have a 
personal interest in maintaining the character of an area 
as established by comprehensive zoning plans and 
preventing one property from being damaged or 
diminished in value by the use of an adjacent property. 
Balancing these competing interests, a property owner 
asserting vested rights against a government agency 
must establish a good faith reliance upon some act or 
omission by the government and a substantial change in 
position or the incurring of such extensive obligations 
and expenses that would render it highly inequitable or 
unjust to destroy the acquired right.

Civil Procedure > ... > Standards of 
Review > Substantial Evidence > Sufficiency of 
Evidence

HN10[ ]  Substantial Evidence, Sufficiency of 
Evidence

An appellate court is not charged with considering the 
evidence that lends itself to a contrary finding of a trial 
court. Instead, an appellate court must determine only 
whether there is competent, substantial evidence to 
support the finding that was made. In this regard, it is 
the function of the trial court, not the appellate court, to 
evaluate and weigh the evidence and render such 
findings.

Counsel: Rafael A. Paz, City Attorney, and Aleksandr 
Boksner, Chief Deputy City Attorney, and Mark A. 
Fishman, First Assistant City Attorney, Weiss Serota 
Helfman Cole & Bierman, P.L., and Jamie A. Cole (Fort 
Lauderdale), and Edward G. Guedes, and Eric P. 
Hockman, and Richard B. Rosengarten, for appellant.

Akerman LLP, and Gerald B. Cope, Jr., and Joni 
Armstrong Coffey, and Wesley Hevia, Shutts & Bowen 
LLP, and Alexander I. Tachmes, for appellee.

Judges: Before LINDSEY, MILLER, and GORDO, JJ.

Opinion by: MILLER

Opinion

 [*18]  MILLER, J.
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This is an appeal from a grant of a preliminary 
prohibitive injunction in favor of appellee, the 
Clevelander Ocean, L.P., effectively restraining the 
enforcement of two ordinances enacted by appellant, 
the City of Miami Beach. The first ordinance (the 
"Alcohol Sales Rollback") rolled back the hours of 
alcohol sales from 5:00 a.m. to 2:00 a.m. for all 
businesses located in the MXE Mixed Use 
Entertainment District, while the second repealed an 
eastbound noise exemption (the "Eastbound Noise 
Exemption") enacted over a decade ago. This repeal left 
the Clevelander subject to [**2]  the general noise 
ordinance, which prohibits unreasonable noise. The trial 
court found the Alcohol Sales Rollback was invalidly 
enacted because it was a regulation of land use 
requiring a supermajority rather than a simple majority 
commission vote. It further enjoined enforcement of the 
repeal, finding the Clevelander possessed a vested right 
to emit noise from outdoor entertainment up to a certain 
decibel, in conformity with a decades-old order of the 
City's Planning Board, two previously issued conditional 
use permits, and the Eastbound Noise Exemption. On 
appeal, the City contends the trial court abused its 
discretion in granting injunctive relief because the 
Clevelander failed to establish the requisite elements 
supporting injunctive relief, and the trial court granted 
greater relief than that sought.1 Because  [*19]  the 
Alcohol Sales Rollback has expired by its own terms, 
that portion of the injunction restraining its enforcement 
no longer has any legal effect, rendering the first point 
on appeal moot. See Godwin v. State, 593 So. 2d 211, 
212 (Fla. 1992). We affirm on the remaining issue, 
finding there is competent, substantial evidence to 
support the temporary grant of injunctive relief 
prohibiting the City from enforcing certain [**3]  
provisions of the general noise ordinance against the 
Clevelander.

BACKGROUND

The resolution of this appeal rests on whether there is 
competent, substantial evidence to support the trial 
court's vested rights determination. Thus, the facts 
require some elaboration. HN1[ ] In the early 1980s, 

1 Because the complaint, motion for temporary injunction, and 
supplement to the motion for temporary injunction all assert 
vested rights consistent with that authorized under the board 
order and conditional use permits, and the City invited a 
decibel limit determination, we summarily reject the contention 
the trial court granted broader relief than that sought.

the City designed the MXE Mixed Use Entertainment 
District (the "District") in order to encourage the 
substantial restoration of existing art deco structures 
and pave the way for new construction. City of Miami 
Beach, Fla., Code § 142- 540 (2021). "The main 
permitted uses in the . . . [D]istrict are apartments[,] 
apartment hotels, hotels, hostels, and suite hotels[,] . . . 
commercial development[,] . . . and religious 
institutions," while restaurants and bars are authorized 
as either main permitted or accessory uses. City of 
Miami Beach, Fla., Code § 142-541 (2021); see City of 
Miami Beach, Fla., Code §§ 142-543, 142-546(a)(2) 
(2021).

HN2[ ] District property owners seeking to renovate 
and preserve their property or expand the existing use 
must undertake the process of acquiring a conditional 
use permit (a "CUP"). See City of Miami Beach, Fla., 
Code § 118-191 (2021). The CUP application process 
requires the submission of plans, payment [**4]  of fees, 
and participation in a duly noticed, quasi-judicial public 
hearing before the responsible City board. See City of 
Miami Beach, Fla., Code §§ 118-192, 118-193 (2021).

The Clevelander is a multi-story hotel located within the 
District. The hotel houses a restaurant and bar and has 
operated as an outdoor entertainment facility, hosting 
live music and disc jockeys, since at least 1986. The 
noise generated from this entertainment is often 
amplified and has consistently exceeded ambient levels.

Until 1995, the City's noise ordinance set forth limits on 
noise based upon decibel readings. In 1995, however, 
the City enacted a new noise standard, which repealed 
the decibel standard and replaced it with a prohibition 
on unreasonable noise. See City of Miami Beach, Fla., 
Code § 24-2 (1995). This ordinance made it unlawful for 
any person or business to emit "any sound which 
crosses a real property line at a volume which is 
[u]nreasonably [l]oud." Id.

While this ordinance remained in effect, in late 1999, the 
prior owner of the Clevelander applied for a certificate of 
appropriateness and design review approval from the 
City. The Historic Preservation Board approved the 
application, allowing for the [**5]  placement of outdoor 
speakers on the property, with the caveat that the level 
of noise generated by the hotel would not exceed "more 
than . . . 72 db sustained . . . with a maximum peak of 
an additional six (6) db" and "the subject project [would] 
separately satisfy the requirements of the City Noise 
Ordinance, as presently enforced and as may be 
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amended in the future." The board specified, however, 
that it retained jurisdiction and discretion to further 
regulate noise issues.

 [*20]  The City Planning Board subsequently 
incorporated the board order into two CUPs, issued in 
2000 and 2010, respectively. The initial CUP approved 
certain expansion plans, including the "relocation of an 
existing stage for live entertainment," and reimposed the 
same decibel limit reflected in the board order, while the 
second further authorized a platform over a portion of 
the existing swimming pool.

In 2006, the City once again amended its noise 
ordinance. The new noise ordinance remains in effect 
today and currently reads, in pertinent part: HN3[ ] "[i]t 
shall be unlawful for any person to make, continue or 
cause to be made or continued any unreasonably loud, 
excessive, unnecessary or unusual noise." City of Miami 
Beach, [**6]  Fla., Code § 46-152 (2021). It further 
provides that

[t]he operation of any . . . instrument, phonograph, 
machine or device between the hours of 11:00 p.m. 
and 7:00 a.m. in such manner as to be plainly 
audible at a distance of 100 feet from the building, 
structure or vehicle in which it is located shall be 
prima facie evidence of a violation of this section.

City of Miami Beach, Fla., Code § 46-152(b) (2021).

HN4[ ] At the same time, the City enacted the 
Eastbound Noise Exemption, which exempted from the 
ambit of the general noise ordinance all

[l]ive or amplified sound projecting east of the east 
property line from each property from 1st Street to 
5th Street on the east side of Ocean Drive, from 9th 
Street to 11th Street on the west side of Ocean 
Drive, from 15th Street to 73rd Street on the east 
side of Collins Avenue, from 73rd to 75th Streets on 
the west side of Ocean Terrace, and from 76th to 
87th Streets on the east side of Collins Avenue.

City of Miami Beach, Fla., Code § 46-157(11) (2021).

The Eastbound Noise Exemption remained in effect for 
the next fifteen years and was traditionally enforced until 
5:00 a.m. During that time, the Planning Board issued 
the second, modified 2010 CUP to the Clevelander, 
again reincorporating [**7]  all conditions of the board 
order and further "allowing for the installation of the 
proposed pool platform measuring approximately 370 
feet." The CUP, however, further provided that "receipt 
of . . . a notice of violation of section 46-152, Code of 
the City of Miami Beach, Florida (a/k/a 'noise 

ordinance'), as amended . . . shall be deemed a 
violation of this Conditional Use Permit," and "[n]othing 
in this [permit] authorizes a violation of the City Code or 
other applicable law, nor allows a relaxation of any 
requirement or standard set forth in the City Code."

In January 2021, despite a negative recommendation 
from the Land Use and Sustainability Committee, the 
City rolled back the Eastbound Noise Exemption from 
5:00 a.m. to 2:00 a.m. Some four months later, in 
accordance with a twelve-point plan designed to curb 
the detrimental effects of a constant influx of visitors, the 
City enacted the two challenged ordinances. The first 
ordinance, the Alcohol Sales Rollback, was temporarily 
enacted and expired on December 8, 2021. The second 
ordinance, repealing the Eastbound Noise Exemption, 
had the effect of subjecting the Clevelander and other 
entertainment venues located on Ocean Drive between 
9th Street [**8]  and 11th Street to the unreasonable 
noise regulations codified in section 46-152 of the City 
Code and contained no expiration date. The Eastbound 
Noise Exemption remains in place in other parts of the 
City and applies to the Clevelander's competitors on 
Ocean Drive from 1st Street to 5th Street, along with 
several oceanfront hotels  [*21]  on Collins Avenue from 
16th Street to 87th Street.

After the repeal, the City sought to enforce the general 
noise ordinance against the Clevelander. Relying upon 
vested rights purportedly derived from the board order 
and CUPs, the hotel filed suit seeking injunctive and 
declaratory relief to prevent the enforcement of the 
repeal, along with a separate motion for a temporary 
injunction.2 The City opposed the motion, contending 
that the very documents cited by the Clevelander could 
be equally construed as authorizing application of the 
repeal of the Eastbound Noise Exemption and 
enforcement of the general noise ordinance against the 
hotel.

The lower court convened a hearing. During the 
hearing, the Clevelander presented the board order and 
CUPs, along with a 2018 email from the City's Planning 
Director, acknowledging the Clevelander was authorized 
to project noise above ambient [**9]  levels from its pool 
deck.3 It further produced declarations attesting that 

2 The Clevelander raised other claims that are not relevant to 
this appeal.

3 As the December 2010 modified CUP reflects, noise at an 
ambient level is such that it "assur[es] no interference with 

338 So. 3d 16, *19; 2022 Fla. App. LEXIS 1460, **5338 So. 3d 16, *19; 2022 Fla. App. LEXIS 1460, **5



Page 6 of 7

enforcement of the repeal would wholly vitiate its ability 
to provide outdoor entertainment and that the 2018 
purchase price and acquisition of the hotel were based, 
in significant part, on "the portions of the permits and 
other government approvals for the Clevelander which 
allow outside live entertainment and music . . . as well 
as the permissibility to play easterly-directed music at 
above ambient levels." Relying upon the ability to 
present outdoor entertainment at the Clevelander, the 
hotel demonstrated a related entity purchased the 
adjacent Essex House Hotel under a plan to physically 
combine the two facilities and operate them as an 
expanded hotel. Finally, the Clevelander produced 
evidence it relied upon the board order and CUPs in 
investing in infrastructure for outdoor entertainment, 
creating a business and brand, and remodeling the hotel 
to allow noise to project eastward.

At the conclusion of the hearing, the trial court 
determined the Clevelander possessed a vested right to 
generate sound in conformity with the board order, 
CUPs, and Eastbound Noise Exemption. A 
subsequently rendered order enjoined [**10]  the City 
"from enforcing [its] general [n]oise [o]rdinance against 
the Clevelander to the extent that the limitations therein 
conflict with Clevelander's vested right to provide live 
entertainment at volumes up to seventy-eight (78) 
decibels from its property line." The instant appeal 
ensued.

STANDARD OF REVIEW

HN5[ ] The issuance of a preliminary injunction is an 
extraordinary remedy that should be granted sparingly. 
Fla. High Sch. Activities Ass'n v. Kartenovich, 749 So. 
2d 1290, 1291 (Fla. 3d DCA 2000). Nonetheless, trial 
courts enjoy "broad discretion in granting, denying, 
dissolving, or modifying injunctions, and unless a clear 
abuse of discretion is demonstrated, an appellate court 
must not disturb the trial court's decision." Jackson v. 
Echols, 937 So. 2d 1247, 1249 (Fla. 3d DCA 2006).

ANALYSIS

HN6[ ] "The primary purpose of entering a temporary 
injunction is to preserve the status quo pending the final 
outcome of a cause." Yardley v. Albu, 826 So. 2d 467, 
470 (Fla. 5th DCA 2002). Such an injunction may only 

normal conversation."

be entered if the party seeking relief establishes the 
following criteria: (1) a substantial likelihood of success 
 [*22]  on the merits; (2) the likelihood of irreparable 
harm; (3) the unavailability of an adequate remedy at 
law; and (4) that the issuance of the temporary 
injunction will not disserve the public interest. Id.

Here, only the first element merits further discussion. 
Some background [**11]  regarding vested rights 
against government is necessary to our analysis. HN7[

] In limited circumstances, private landowners may 
acquire vested rights in the use of their land that protect 
them against the enforcement of subsequent legislation. 
In this context, Florida courts have viewed such 
asserted rights through the lens of equitable estoppel. 
See Hollywood Beach Hotel Co. v. City of Hollywood, 
329 So. 2d 10 (Fla. 1976); Franklin County v. Leisure 
Props., Ltd., 430 So. 2d 475 (Fla. 1st DCA 1983); City of 
Lauderdale Lakes v. Corn, 427 So. 2d 239 (Fla. 4th 
DCA 1983). As our sister court has cogently explained,

Stripped of the legal jargon which lawyers and 
judges have obfuscated it with, the theory of 
estoppel amounts to nothing more than an 
application of the rules of fair play. One party will 
not be permitted to invite another onto a welcome 
mat and then be permitted to snatch the mat away 
to the detriment of the party induced or permitted to 
stand thereon. A citizen is entitled to rely on the 
assurances or commitments of a zoning authority 
and if he does, the zoning authority is bound by its 
representations, whether they be in the form of 
words or deeds . . . .

Town of Largo v. Imperial Homes Corp., 309 So. 2d 
571, 573 (Fla. 2d DCA 1975).

HN8[ ] Like laches or waiver, equitable estoppel 
ordinarily turns on underlying factual determinations. 1 
Gregory E. Upchurch, IP Litigation Guide: Patents & 
Trade Secrets § 11:8 (2021); see Bishop v. Progressive 
Exp. Ins. Co., 154 So. 3d 467, 468 (Fla. 1st DCA 2015) 
(holding "coverage by estoppel" requires a 
representation [**12]  of material fact, reasonable 
reliance, and a detrimental change in position as a 
result of reliance, which are generally questions for trier 
of fact).

HN9[ ] Although we have allowed vested rights claims 
against government, equitable estoppel should be 
applied narrowly and with some reluctance. See State 
Dep't of Revenue v. Anderson, 403 So. 2d 397, 400 
(Fla. 1981); Calusa Golf, Inc. v. Dade County, 426 So. 
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2d 1165, 1167 (Fla. 3d DCA 1983). Estoppel is 
designed to shield a property owner from enforcement 
of a subsequent regulation where the owner has 
received approval for and made substantial efforts to 
undertake a property use consistent with a prior 
regulation, but the public interest involved in such an 
analysis is not strictly between the municipality and the 
individual litigant. See Council Bros., Inc. v. City of 
Tallahassee, 634 So. 2d 264, 266 (Fla. 1st DCA 1994). 
All residents of the community have a personal interest 
in maintaining the character of an area as established 
by comprehensive zoning plans and preventing one 
property from being damaged or diminished in value by 
the use of an adjacent property.

Balancing these competing interests, a property owner 
asserting vested rights against a government agency 
must establish a good faith reliance upon some act or 
omission by the government and a substantial change in 
position or the incurring of such extensive obligations 
and expenses that would render [**13]  it highly 
inequitable or unjust to destroy the acquired right. See 
Franklin County, 430 So. 2d at 479.

Applying these principles here, it is not our role to 
adjudicate the ultimate rights of the parties. Rather, 
given the grant of relief below, we must glean whether 
there  [*23]  is sufficient evidence to support the 
Clevelander's theory of estoppel. To this end, the 
Clevelander contended below it had never been subject 
to the City's general noise ordinance. Instead, the sound 
parameters set forth in the initial board order and 
reincorporated into both CUPs always controlled. To 
support this proposition, the Clevelander presented 
evidence establishing that although the Eastbound 
Noise Exemption was not in place when the hotel began 
operating, the noise generated by live entertainment 
was consistently in excess of that authorized under the 
general noise ordinance, and that the operative 
documents and the City's historical approach, including 
its Planning Director's recent pronouncement of 
authority, created an economic inducement for the initial 
$66 million acquisition of the hotel and the later $1 
million renovations and improvements to the sound 
system and night club. To enforce the repeal, the hotel 
argued, would divest the [**14]  hotel of its ability to 
present outdoor entertainment and severely disrupt, if 
not destroy, its business operations and brand. 
Moreover, since the exclusive authority to modify, 
revoke, or impose additional conditions on CUPs lies 
not with the City Commission, but with the Planning 
Board, the Planning Board was required to take action. 

See City of Miami Beach, Fla., Code § 118-194(c) 
(2021).

Conversely, the City argued that the provisions of the 
board order and CUPs, requiring compliance with the 
noise ordinance "as presently enforced and as may be 
amended in the future," suggest the Clevelander has 
always been subject to the general noise ordinance. 
The Clevelander countered by arguing that harmonizing 
that language with the competing decibel provision 
compels the conclusion the CUPs intended to merely 
restrain the hotel from violating other provisions of the 
general noise ordinance, including engaging in the 
prohibited use of loudspeakers, power tools, and 
landscaping equipment.

We need not resolve these competing interpretations 
today because, under controlling precedent, the facts 
adduced below were sufficient to sustain the 
Clevelander's theory of estoppel. The hotel 
demonstrated [**15]  that it acted in reliance upon the 
decibel limit in the board order and its CUPs, along with 
the actions of the City, in incurring extensive obligations 
and expenses, and those obligations and expenses 
would render it arguably inequitable or unjust to enforce 
the repeal. See Franklin County, 430 So. 2d at 479.

While the City further asserts on appeal that the 
evidence could have equally supported a denial of 
injunctive relief, that conclusion is not relevant to the 
scope of our review. HN10[ ] We are not charged with 
considering the evidence that lends itself to a contrary 
finding. Instead, we must determine only whether there 
is competent, substantial evidence to support the finding 
that was made. See Swanigan v. Dobbs House, 442 So. 
2d 1026, 1027 (Fla. 1st DCA 1983). In this regard, "it is 
the function of the trial court, not the appellate court, . . . 
to evaluate and weigh the . . . evidence" and render 
such findings. Smith v. Sears, Roebuck & Co., 681 So. 
2d 871, 871 (Fla. 1st DCA 1996).

Accordingly, we conclude competent, substantial 
evidence supports the decision by the trial court to 
preserve the status quo pending the final resolution of 
the issues presented. Thus, we dismiss that part of the 
appeal relating to the Alcohol Sales Rollback and affirm 
that portion bearing on the enforcement of the repeal of 
the Eastbound Noise Exemption.

Dismissed in part; [**16]  affirmed in part.

End of Document
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Case Summary

Procedural Posture
Appellant property owners sought review of a judgment 
from the Circuit Court for Pinellas County (Florida), 
which rejected their challenge to certain amendments to 
appellee city's zoning ordinances regarding property 
that had been originally classified as a general business 
district and then reclassified to the more restrictive uses 
of a single family residential zone and aquatic land.

Overview
On review, the appellate court affirmed the judgment 
against appellant property owners in their action to 
challenge the validity of appellee city's amended zoning 
ordinances, which imposed a more restrictive 
classification on appellants' land. The appellate court 
found that the disputed ordinances did not have the 
effect of denying appellants the beneficial use of their 
property in violation of the state and federal 
constitutions and that the decision to subject appellants' 
property to rezoning had been "fairly debatable." The 

appellate court then held that appellee was not equitably 
estopped from applying the amendments to its zoning 
ordinances to appellants' property where appellants had 
not demonstrated that they made a substantial change 
in position or incurred large expense in good faith 
reliance of any act or omission by appellee. The 
appellate court concluded that the new ordinances were 
properly applicable to appellants' property, finding that 
appellee was not equitably estopped from imposing the 
amended ordinances where the proposed change in 
zoning had been pending at the time appellants sought 
their building permit.

Outcome
The appellate court affirmed the judgment for appellee 
city in appellant property owners' challenge to the 
validity of appellee's amended zoning ordinances; 
appellee had not been equitably estopped from 
retroactively applying the amendments in order to deny 
appellants' building permit application where the 
changes were pending at the time of the application and 
appellants failed to show detrimental reliance on any act 
or omission by appellee.

LexisNexis® Headnotes

Real Property Law > Zoning > General Overview

HN1[ ]  Real Property Law, Zoning

Municipalities cannot be required to adjust their ordinary 
residential zoning classifications to take into account 
every peculiar land elevation and configuration.

Environmental Law > Land Use & 
Zoning > Equitable & Statutory Limits
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Governments > Local Governments > Claims By & 
Against

Contracts Law > ... > Estoppel > Equitable 
Estoppel > General Overview

Governments > Local Governments > Finance

Business & Corporate Compliance > Real 
Property > Zoning > Regional & State Planning
Real Property Law > Zoning > Regional & State 
Planning

HN2[ ]  Land Use & Zoning, Equitable & Statutory 
Limits

The doctrine of equitable estoppel will limit a local 
government in the exercise of its zoning power when a 
property owner (1) relying in good faith (2) upon some 
act or omission of the government (3) has made such a 
substantial change in position or incurred such 
excessive obligations and expenses that it would be 
highly inequitable and unjust to destroy the rights he has 
acquired.

Real Property Law > Zoning > Constitutional Limits
Business & Corporate Compliance > Real 
Property > Zoning > Constitutional Limits

Real Property Law > Zoning > General Overview

Business & Corporate Compliance > Real 
Property > Zoning > Ordinances
Real Property Law > Zoning > Ordinances

HN3[ ]  Zoning, Constitutional Limits

All that one who plans to use his property in accordance 
with existing zoning regulations is entitled to assume is 
that such regulations will not be altered to his detriment, 
unless the change bears a substantial relation to the 
health, morals, welfare or safety of the public.

Contracts Law > ... > Estoppel > Equitable 
Estoppel > General Overview

Governments > Local Governments > Claims By & 
Against

Governments > Local Governments > Licenses

Business & Corporate Compliance > Real 
Property > Zoning > Regional & State Planning
Real Property Law > Zoning > Regional & State 
Planning

HN4[ ]  Estoppel, Equitable Estoppel

Where a property owner meets the requirements for the 
doctrine of equitable estoppel, the municipality will be 
estopped from denying him a building permit on the 
grounds that his project constitutes a non-conforming 
use. However, even if he has not made the substantial 
expenditures in reliance upon the city's position 
necessary to create an estoppel, he is still entitled to 
obtain a building permit which is within the provisions of 
existing zoning so long as the rezoning ordinance which 
would preclude the intended use is not pending at the 
time when a proper application is made.

Governments > Local Governments > Duties & 
Powers

Real Property Law > Zoning > General Overview

Governments > Local Governments > Employees & 
Officials

HN5[ ]  Local Governments, Duties & Powers

For a zoning change to be pending, it does not have to 
be before the city council, provided the appropriate 
administrative department of the city is actively pursuing 
it. Of course, mere thoughts or comments by city 
employees concerning the desirability of a change are 
not enough. There must be active and documented 
efforts on the part of those authorized to do the work 
which, in the normal course of municipal action, 
culminate in the requisite zoning change. The city 
council or the applicable city planning board must at 
least be aware that these efforts are going forward.

Contracts Law > ... > Estoppel > Equitable 
Estoppel > General Overview

Real Property Law > Zoning > General Overview

HN6[ ]  Estoppel, Equitable Estoppel
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For a zoning change to be pending, it is not essential 
that the property owner be advised of such activities, 
except that to the extent that he is unaware of them, he 
might justifiably continue to expend funds upon his 
project which, if the matter does not in due time become 
public, may result in the application of equitable 
estoppel.

Business & Corporate Compliance > Real 
Property > Zoning > Regional & State Planning
Real Property Law > Zoning > Regional & State 
Planning

Contracts Law > ... > Estoppel > Equitable 
Estoppel > General Overview

Governments > Local Governments > Licenses

HN7[ ]  Zoning, Regional & State Planning

A city is prevented from retroactively applying a zoning 
amendment to deny a building permit unless the 
amendment was pending at the time of the application 
for the permit.

Counsel: Joseph P. McNulty of McNulty, Moritz & 
Dickey, Largo, and John T. Allen, Jr., P. A., St. 
Petersburg, for appellants. 

Tom R. Moore, Clearwater, for appellee City of 
Clearwater. 

Andrew J. Rodnite, Asst. County Atty., Clearwater, for 
appellee Pinellas County Planning Council.  

Judges: Before GRIMES, Chief Judge.  SCHEB and 
CAMPBELL, JJ., Concur.  

Opinion by: GRIMES 

Opinion

 [*683]  This is an appeal from a judgment rejecting an 
attack by three property owners on certain amendments 
to the zoning ordinances of the City of Clearwater.

Appellants each own one of three contiguous parcels on 
a low-lying peninsula in upper Tampa Bay known as 
Cooper's Point.  The property lies on the eastern shore 
of the City of Clearwater and just north of the Courtney 

Campbell Causeway (State Road 60).  Appellants or 
their families have owned the three parcels for many 
years.  Prior to the amendments at issue in this case, 
the city had placed all of the land in a CG zone (general 
business district). 1 This classification permitted single 
family or multiple dwelling uses with a density [**2]  
restriction which limited residential development to 
thirty-four units per acre.

During 1973 appellants combined their resources in 
order to develop the three parcels under a unified plan. 
2 They employed an architect and planner, Robert C. 
Wielage, to design the project, and on December 5, 
1973, he first contacted city officials to advise them of 
the plan he had developed.  He testified that he talked 
with City Planning Director Paul Bergman and had 
several discussions with him over the next two months 
during which they pledged each other full cooperation in 
the protection of the ecology and the interest of the 
landowners. Mr. Wielage said that these discussions 
gave him no reason to believe that the city would 
oppose the development provided there was adequate 
protection for the environment.

 [**3]  On April 11, 1974, Mr. Wielage submitted an initial 
site plan to the city's planning department. Further 
meetings ensued between Mr. Wielage and 
representatives of the planning department concerning 
certain mangrove areas and the precise locations of the 
high water mark since the city's regulations required that 
developments be no less than thirty feet away from 
mangroves and begin at an elevation of not less than 
1.65 feet above the mean high water mark.  On June 
19, 1974, Mr. Wielage tentatively submitted final plans 
to the city's planning department which told him that he 
should  [*684]  make application to the state for a 
determination that the plan was not a "development of 
regional impact" (DRI).  Mr. Wielage acceded to the 
city's request and made an application to the Division of 
State Planning.  The Division of State Planning initially 
determined that the proposal was a DRI and that this 
would require the property owners to formally comply 

1 A comprehensive plan prepared for the city in 1962 
designated the property as low density residential, but the city 
never changed the official zoning classification to reflect this 
recommendation.

2 The year before, appellants had obtained the city's support 
for their plan to ask the state to purchase the land as an area 
of critical state concern.  However, their efforts had been 
unavailing.
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with the provisions of Chapter 380, Florida Statutes 
(1973), relating to approval for such a development.

Appellants amended their proposal but the state advised 
them that the project continued to have DRI status.  
Appellants then made [**4]  further changes to the 
proposal, and on January 9, 1975, the Division of State 
Planning ruled that the proposal as then constituted was 
not a development of regional impact.

In the meantime, the city had not processed the first 
applications for the development submitted on 
November 6, 1974, because of the position taken by the 
Division of State Planning.  Also some of the personnel 
of the planning department were interested in stopping 
the project altogether.  In fact, they encouraged the 
Division of State Planning to continue to declare the 
project to be a DRI.  On December 9, 1974, the 
planning department recommended in writing to the city 
manager that the city commission downzone Cooper's 
Point so that all upland area except the frontage on 
State Road 60 would fall in an RS-200 (single family 
residential) zone and that all non-upland areas would be 
classified as aquatic land.  On January 6, 1975, the city 
commission expressed its approval of these 
recommendations and directed that the appropriate 
officials prepare ordinances to this effect.

On April 21, 1975, the city commission adopted 
ordinance 1561 which made its existing "aquatic lands" 
zoning applicable to four new wetlands [**5]  areas 
around the city, including approximately ninety acres of 
Cooper's Point or more than fifty percent of appellants' 
property.  The aquatic lands designation essentially 
limited use of the property placed in that zone to 
recreational pursuits.  Then, on May 19, 1975, the 
commission enacted ordinance 1566 which directly 
affected only appellants' property.  This ordinance 
rezoned eight and one half acres near State Road 60 
from CG to CP (Parkway Business District) which was a 
more restricted use than CG. 3 It also rezoned the 
balance of the property from CG to RS-100 which 
restricted use of the land to single family residences 
with lots of not less than 10,000 square feet.  The RS-
100 zone was a less restrictive classification than the 
RS-200 zone which the planning department had earlier 
recommended. However, it should be noted that while 
up to 4.3 units per acre were permissible under RS-100, 
because of the peculiar geographic configuration of 
Cooper's Point, not more than 2.2 units per acre were 

3 Appellants do not attack the CP rezoning in this appeal.

physically possible.  Appellant's problems were 
exacerbated by the fact that the Cooper's Point area is 
in a "Flood Plain" so that federal regulations require all 
residences to have their [**6]  first floor of living area not 
less than eleven feet above mean high water. The net 
effect of the two ordinances was that appellants could 
no longer build highrise units with parking below but 
could only construct a limited number of single family 
structures on stilts.

Appellants submit that Cooper's Point is now, for all 
practical purposes, undevelopable.  Thus, they contend 
that the downzoning of their property to RS-100 was 
void as being capricious, arbitrary, unreasonable and 
confiscatory.  The trial court ruled against appellants on 
this issue, and we find no reason to disturb its decision.  
There was sufficient evidence from which the court 
could find that the disputed ordinance did not have the 
effect of denying appellants the beneficial use of their 
property in violation of the state and federal 
constitutions.  Cf. Estuary Properties, Inc. v. Askew, 381 
So.2d 1126 (Fla.1st DCA 1979), in which the property 
owner lost essentially all practical [**7]  use of his 
property.  Moreover, we cannot say that the decision 
 [*685]  to subject Cooper's Point to RS-100 zoning was 
not "fairly debatable" within the well-established rules for 
amendments to zoning ordinances. See e. g. Central 
Bank & Trust Co. v. Board of County Commissioners, 
340 So.2d 503 (Fla.3d DCA 1976); Town of North 
Redington Beach v. Williams, 220 So.2d 22 (Fla.2d 
DCA 1969). In this connection it should be observed 
that the land on the mainland to the west of Cooper's 
Point carried a residential zoning classification. The fact 
that Cooper's Point is so low that the flood plain and 
setback requirements work against the economies of 
residential development does not mean that the City of 
Clearwater cannot zone the property for residential use.  
As a practical matter, HN1[ ] municipalities cannot be 
required to adjust their ordinary residential zoning 
classifications to take into account every peculiar land 
elevation and configuration.

Appellants also argue that the ordinance which rezoned 
their wetlands as aquatic lands constituted a "taking" for 
public use, requiring an inverse condemnation remedy.  
Once again we believe the record supports the trial 
court's conclusion.  While [**8]  there is no doubt that 
appellants will not be able to do much with their 
wetlands in the face of aquatic zoning, there wasn't very 
much they could have done with this land without such 
zoning. Except for a thirty foot strip above the high water 
mark, all of the property involved was submerged land.  
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There were no bulkhead lines, and the record reflects 
that it was most unlikely that appellants would have 
been able to obtain permission to fill the land.  Also, as 
the trial court pointed out, there were serious 
environmental considerations which justified the placing 
of appellants' wetlands within the aquatic lands zone.

Appellants' third point requires more elaboration. 4 They 
argue that because of the manner in which city officials 
dealt with them, the doctrine of equitable estoppel 
should prevent the city from applying the amendments 
to its zoning ordinance to their property.  In rejecting this 
claim, the trial court said:

 [**9]  From the outset the plaintiffs have 
complained that the city was estopped to deny to 
them the development of the peninsula to which 
they aspire.  The plaintiffs complained that the old 
zoning, Commercial-General, would have allowed 
the full development of Cooper's Point in 
accordance with their plans subject only to the final 
determination of the aquatic land boundaries.  The 
plaintiffs also complained that throughout their 
official negotiations with the city they were lulled 
into a sense of security by the words and actions of 
the agents and employees of the city, who seemed 
to indicate acceptance of their plans subject only to 
a determination by the state that their plans did not 
constitute a "development of regional impact." The 
plaintiffs complained that as a direct result of the 
prior zoning of the peninsula and of the apparent 
tentative approval by the city of their proposed 
development, they materially changed their 
position, to their detriment, in reliance thereon.  
However, at the end of the plaintiffs' case in chief, 
this court granted the defendant city's motion for 
directed verdict with regard to the plaintiffs' 
allegations that the defendant should be estopped 
to deny [**10]  to them the zoning which previously 
existed upon the peninsula. In our ruling, which we 
hereby reconfirm, we found that the optimistic 
interpretation by the plaintiffs of what can best be 
described as bare innuendo voiced by the 
employees and agents of the city did not give rise 
to a circumstance upon which the plaintiffs could 
legally rely.  We also found and again state that the 
city spoke no word, committed no overt act or deed 

4 Appellants raise a fourth point concerning their claims 
against the Pinellas County Planning Council, but in view of 
our disposition of the case it is not necessary to discuss this 
point.

upon which the plaintiffs could have reasonably 
relied.  Further, we found that the lack of 
discouragement on the part of the city did not equal 
the active official encouragement upon which the 
plaintiffs could  [*686]  have legally relied.  Finally, it 
was the finding of this court that the city's failure to 
preliminarily discourage a developer from a project 
which did not bask in the sunshine of city approval 
did not constitute, in the court's mind, an official 
activity or indicia as could be legally relied upon by 
the plaintiffs.  In substance, and as was stated 
before, we find there simply was no hard evidence 
to substantiate the plaintiffs' allegations that the city 
should be estopped. Therefore, and again, the 
plaintiffs' complaint for relief under [**11]  the theory 
of estoppel, is denied.

HN2[ ] The doctrine of equitable estoppel will limit a 
local government in the exercise of its zoning power 
when a property owner (1) relying in good faith (2) upon 
some act or omission of the government (3) has made 
such a substantial change in position or incurred such 
excessive obligations and expenses that it would be 
highly inequitable and unjust to destroy the rights he has 
acquired.  Town of Largo v. Imperial Homes Corp., 309 
So.2d 571 (Fla.2d DCA 1975); City of Hollywood v. 
Hollywood Beach Hotel Co., 283 So.2d 867 (Fla.4th 
DCA 1973). Measuring the facts of the present case 
against this standard, we cannot quarrel with the court's 
conclusion that appellants did not present enough 
evidence to get past a motion for directed verdict 
(strictly speaking, a motion for involuntary dismissal).  
There simply was no showing that appellants 
substantially changed position or incurred large 
expenses in reliance upon an act or omission of the city.  
The most that the city did was to engage in some 
general "foot dragging." While it is true that some 
members of the city planning department were working 
behind the scenes to thwart the project, their 
overt [**12]  words and actions could not be said to have 
affirmatively misled appellants so as to cause them to 
incur the legal and architectural fees that would not 
have been required in any event.  Although there was 
nothing in the city ordinances which required appellants 
to first obtain a determination that their project was not a 
development of regional impact, they cannot seriously 
contend that this was not a reasonable suggestion, and 
Mr. Wielage certainly acquiesced in it.  Moreover, as 
originally conceived, the project was a DRI which would 
have required that appellants obtain approval under 
Chapter 380 before construction could begin.  Hence, 
appellants did not prove the elements necessary for 
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equitable estoppel.

Our inquiry cannot stop here, however, because there is 
a large body of law, closely related to the doctrine of 
equitable estoppel, which deals with the question of 
whether a municipality may delay the issuance of a 
permit for an allowable use when it is lawfully applied for 
in order to gain the time necessary to enact an 
amendment to its zoning ordinance which would 
frustrate the applicant's plans for developing his 
property. 5 While often acknowledging the fact that a 
city [**13]  should have issued a building permit when 
requested to do so, many courts apply the zoning as it 
exists at the time of their decision in determining 
whether the city should then be required to do so.  
Annot., 50 A.L.R.3d 596, 605 (1973); 4 R. Anderson, 
American Law of Zoning 309 (2d ed. 1977); 8 E. 
McQuillin, Municipal Corporations 455-456 (3d ed. 
1976).  Thus, in discussing delay or the refusal to issue 
a permit, Anderson states

The decisions relating to building permits and work 
commenced on the faith of such permits support 
the conclusion that nothing short of actual use 
of [**14]  land, or a substantial change of position 
pursuant to a permit, prior to the enactment or 
effective date of a restrictive ordinance, will entitle a 
landowner to a nonconforming use. This premise 
has been challenged in cases involving 
administrative delay in the handling of permit 
applications.  A typical dispute arises when a 
landowner  [*687]  applies for a permit to erect a 
building or commence a use which is authorized at 
the proposed site, but which is not acceptable to 
adjacent owners, or is not consistent with some 
feature of the community plan for the development 
of the area.  While there is some authority for the 
denial of a permit where a pending amendment 
would render issuance unlawful, most courts say 
that a municipality is without authority to deny a 
permit for a currently legal use.  Municipal officials 
can, and sometimes do, delay issuance of a permit 
until the zoning ordinance is amended to prohibit 
the proposed use, or a court orders issuance of a 

5 We shall assume for the purpose of our discussion that as of 
January 9, 1975, appellants' application for its initial permit 
was in full compliance with existing regulations. Actually, this 
was not quite so because a topographical survey was still 
required.  However, the city did not deny the permit for lack of 
a survey, and, presumably, with the cooperation of the city, 
appellants could have furnished one within a short time.

permit.  This administrative procrastination, 
calculated to deny a property owner the right to use 
his land in a currently lawful manner, is supportable 
neither by law nor by sound and ethical practice.  
But its use is [**15]  common enough to have 
provided the materials for a number of judicial 
opinions.
Where a municipal corporation unlawfully withholds 
a permit, the applicant can by mandamus force the 
appropriate official to issue it.  But the zoning power 
of the municipality is not suspended during the 
pendency of the permit application, or an action for 
a writ ordering issuance of the permit.  This power 
may be employed to amend the zoning ordinance 
to outlaw the use.  If it is so used, a court will not 
order a municipal official to issue the permit unless 
the applicant has established a right to 
nonconforming use of the land.  This situation 
squarely presents the question whether such a 
vested right can be perfected by a timely 
application for a permit to establish a lawful use, 
followed by unwarranted administrative delay which 
prevents any actual use of the land prior to the 
restrictive ordinance. The courts have usually not 
upheld the applicant's claim to a nonconforming 
use.

1 Anderson, supra, at 421-423 (footnotes omitted).

On the other hand, although a general rule is hard to 
determine, Florida has in the past been more 
sympathetic to the property owner in cases involving 
this [**16]  issue.  In two cases in which the facts only 
become apparent from reading the concurring and 
dissenting opinions, our supreme court ordered cities to 
issue building permits which were within existing zoning 
when the property owner applied for them but which 
failed to comply with a rezoning ordinance passed after 
the applicant had commenced legal proceedings.  
Broach v. Young, 100 So.2d 411 (Fla.1958); Aiken v. 
Davis, 106 Fla. 675, 143 So. 658 (1932). Our own court 
appeared to adopt this approach in City of Hollywood v. 
Pettersen, 178 So.2d 919 (Fla.2d DCA 1965). In 
Sharrow v. City of Dania, 83 So.2d 274 (Fla.1955), and 
Miami Shores Village v. Post No. 124 of American 
Legion, 156 Fla. 673, 24 So.2d 33 (Fla.1945), the 
supreme court did hold that a city could revoke a 
building permit already issued because the use did not 
comply with a new ordinance which was enacted after 
its issuance, but the court seems to have decided these 
cases on the premise that when the property owners 
obtained the permit, they knew of the likelihood that the 

383 So. 2d 681, *686; 1980 Fla. App. LEXIS 15989, **12383 So. 2d 681, *686; 1980 Fla. App. LEXIS 15989, **12



Page 7 of 8

city was about to amend the zoning ordinances. Yet, in 
City of Miami Beach v. 8701 Collins Ave., Inc., 77 So.2d 
428 (Fla.1954), the supreme court upheld [**17]  the 
city's right to prohibit the usage of property in violation of 
a zoning change which it had not adopted until after it 
had issued a permit, and the court made no reference to 
forewarnings to the property owner. The court said:

This Court has never gone so far as to hold that a 
City will be estopped to enforce an amendment to a 
zoning ordinance merely because a party 
detrimentally alters his position upon the chance 
and in the faith that no change in the zoning 
regulations will occur.  It is our view that such a 
doctrine would be an unwise restraint upon the 
police power of the government.  HN3[ ] All that 
one who plans to use his property in accordance 
with existing zoning regulations is entitled to 
assume is that such regulations will not be altered 
to his detriment, unless the change bears a 
substantial relation to the health, morals, welfare or 
safety of the  [*688]  public.  See author's 
comments and cases cited in 138 A.L.R. 500 (II).

77 So.2d at 430.

 City of Miami Beach v. Jonathon Corp., 238 So.2d 516 
(Fla.3d DCA 1970), also suggests that the Florida courts 
are backing away from any absolute rule with respect to 
the status of the zoning which is existent [**18]  at the 
time the property owner requests a permit.  There, the 
city had refused the property owner a building permit 
which was within existing zoning. One day after the trial 
court had issued an alternative writ of mandamus, the 
city council passed a resolution authorizing eminent 
domain proceedings which were commenced nine days 
later.  The court later entered a peremptory writ of 
mandamus upon summary judgment directing the city to 
issue the permit.  While this case involved eminent 
domain, the appellate court applied the reasoning of 
those cases involving the retroactive effect of zoning 
changes upon prior applications for building permits.  
Based upon these authorities, the court concluded that 
there was a genuine issue of material fact as to whether 
the decision to institute eminent domain proceedings 
constituted either an arbitrary or a bad faith act of the 
city.

There is an interplay between those situations in which 
the city is estopped because the property owner has 
spent large sums in reliance on the city's original 
position and those in which the city refuses to issue a 

permit for a use which is permissible under existing 
zoning. If the city has refused to issue the permit, 
 [**19]  the property owner often cannot run the risk of 
spending the money which might create the estoppel, 
because he is then on notice of the possibility that the 
city may take an adverse position.  Carried to its 
extreme, a city could arbitrarily continue to refuse a 
permit and permanently deprive a property owner of the 
right to use his property according to existing zoning. 
The opinion in Naumovich v. Howarth, 92 Ill.App.2d 134, 
234 N.E.2d 185 (1968), illustrates this anomaly:

Considerable difficulty is experienced in reconciling 
the rules announced in the authorities that, (a) 
rights are fixed at the time the application for a 
building permit is made; (b) no resolution 
suspending existing zoning ordinances is effective; 
(c) an applicant has no complaint regarding 
retroactive zoning unless he experienced a 
substantial change of position relying on existing 
zoning, and (d) where the City's wrongful act 
prevents one from acquiring a vested right, the City 
cannot take advantage of a situation which it 
caused.

…

While the decided cases state that the rights of the 
parties are fixed at the time of the application for 
the building permit, that a municipality cannot 
suspend the operation of [**20]  the existing law, 
and that the city may not take advantage of its own 
acts to prevent the acquisition of a vested right, so 
that no actual change of position is necessary to 
enforce the right to the building permit, 
nevertheless, the opposite conclusion is reached by 
logically applying the principles that no one has a 
vested right in the continuance of a law and that the 
ordinance applicable at the time of the decision 
governs.  Phillips Petroleum Co. v. City of Park 
Ridge, 16 Ill.App.2d 555 on 565, 149 N.E.2d 344.

It, therefore, appears that the principles are made 
workable by inquiry into such factors as, (1) a 
substantial change of position before an orderly 
change in the law, (2) a notice of likelihood of 
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change in the law prior to change in position of the 
applicant, (3) the regularity of the proceeding of the 
municipality to make the change, and (4) the 
promptness with which the municipality takes 
action.

 234 N.E.2d at 188.

After careful consideration, we believe that the better 
rule and one which is consistent with most if not all 
Florida decisions can be stated as follows.  HN4[ ] 
Where a property owner meets the requirements 
specified in Town of Largo v. Imperial [**21]  Homes 
Corp., 309 So.2d 571 (Fla.2d DCA 1975), the 
municipality will be estopped from denying him a 
building permit on the grounds that his project 
constitutes a non-conforming  [*689]  use.  However, 
even if he has not made the substantial expenditures in 
reliance upon the city's position necessary to create an 
estoppel, he is still entitled to obtain a building permit 
which is within the provisions of existing zoning so long 
as the rezoning ordinance which would preclude the 
intended use is not pending at the time when a proper 
application is made.  HN5[ ] For a zoning change to be 
pending within this rule, it does not have to be before 
the city council, provided the appropriate administrative 
department of the city is actively pursuing it.  Of course, 
mere thoughts or comments by city employees 
concerning the desirability of a change are not enough.  
There must be active and documented efforts on the 
part of those authorized to do the work which, in the 
normal course of municipal action, culminate in the 
requisite zoning change. The city council or the 
applicable city planning board must at least be aware 
that these efforts are going forward.  HN6[ ] For a 
zoning change to be pending, however,  [**22]  it is not 
essential that the property owner be advised of these 
activities, except that to the extent that he is unaware of 
them, he might justifiably continue to expend funds upon 
his project which, if the matter does not in due time 
become public, may result in the application of equitable 
estoppel.  See Annot., 50 A.L.R.3d 596, 620-632 
(1973), for cases discussing when a proposed change is 
deemed pending. 6

6 To the extent that it conflicts with these statements, we 
hereby recede from our opinion in City of Hollywood v. 
Pettersen.

This rule would prevent HN7[ ] a city from retroactively 
applying a zoning amendment to deny a building permit 
unless the amendment was pending at the time of the 
application for the permit.  Thus, if a zoning change is 
deemed desirable, a city cannot wait to activate the 
machinery ultimately necessary to bring about the 
change until a property owner submits an application for 
a use which would only be precluded as a result of the 
change.  This will encourage cities to keep their [**23]  
zoning current and at the same time provide property 
owners with a reasonable amount of stability upon 
which they can rely in making decisions concerning the 
use of their property.

Applying these principles to the case at hand, we think it 
is evident that the proposed changes in zoning were 
pending at the time the Division of State Planning 
notified appellants that their project was no longer 
considered a DRI.  By that time the planning department 
had recommended the zoning changes, and the city 
commission had directed the department to go forward 
with the drafting of appropriate ordinances. Hence, the 
new ordinances were applicable to appellants' property.

AFFIRMED.

SCHEB and CAMPBELL, JJ., concur.  

End of Document
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Introduction 

From City's Comprehensive Plan – Vested Rights    
• That the person or legal entity owned the parcel proposed for development at the date of adoption of this 

Comprehensive Plan, or the person had a contract or option or purchase the parcel on such date; and 

• That there was a valid, unexpired act of an agency or authority of the City of Tampa upon which the person 
or legal entity reasonably relied upon in good faith; and 

• That the person or legal entity, in reliance upon this act of government, has made a substantial change in 
position or has incurred extensive obligations or expenses; and 

• That is would be inequitable, unjust or fundamentally unfair to destroy the rights acquired by the person or 
legal entity
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What the Code Requires

• Section 27-43: Use must have been legal when established – this can also be 
established through vested rights or estoppel analysis and evidence. 

• Section 27-291: Must show use once conforming, later made nonconforming

• Section 27-297(3): Multiple forms of acceptable proof

• No requirement for pre-1956 evidence in the code. Per caselaw, zoning 
regulations are interpreted in favor of owners liberal use of the property. 
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The 1956 Requirement Is a 
Misreading of the Code

• Denial assumes duplex must pre-date 1956

• Code does not impose that requirement

• Missing City permit doesn’t mean proof of illegality – City has purged its records 
so it’s impossible to satisfy City’s request 

• Alternative historical circumstantial evidence must be credited
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City Has No Evidence of 
Illegality in 1962

• City has no proof duplex was illegally constructed – Unfair to shift burden to 
Owner when City purges permits 

• Historic permit archives often purged or incomplete

• Applicant provided Code-recognized evidence

• Burden is to provide credible documentation, not prove a negative
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Duplex May Have Existed Pre-1956 
and Reconstructed in 1962

• Property card & Situs records identify a duplex

• Occupancy begins immediately after 1962

• Scenario consistent with pre-1956 duplex reconstruction

• Section 27-297 protects rebuilt nonconforming uses
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City Recognized Duplex Use for 
Over 50 Years

• Situs database: duplex

• Property appraiser card: duplex

• Polk Directories: continuous A/B occupancy

• No enforcement action for decades

• Estoppel against City – City issued permit and in reliance owner established vested 
rights per Florida Law
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City Recognized Duplex Use for 
Over 50 Years

• City internal record (SITUS)

• Identifies use as “duplex”

• Acceptable under Section 27-297(3)
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Original Property Card Lists 
Use as a Duplex

• 1962 card checks “duplex dwelling”

• Concurrent with construction

• Early acknowledgement of legal status of duplex
 
• Supports estoppel/vested rights that city issued permit under code
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Documented Continuous 
Duplex Occupancy

• 18 separate entries across 5 decades

• Unit A and Unit B consistently occupied

• Supports continuous use, no abandonment
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Section 27-297 
Requirements Are Met

• Continual operation: proven

• Continual maintenance: supported

• Permitting activity: demonstrated through City records

• No evidence of abandonment
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Conclusion 

• City has no evidence of illegality
• Evidence shows legal duplex
• Evidence supports pre-1956/non-abandoned duplex
• 55 years of government recognition
• Code standards fully satisfied
• Florida law

a. Vested rights
b. City estopped from enforcing single-family districts



THANK YOU
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